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PREFACE. 

THE Compiler, unlike many who /have' engaged in similar un
dertakings, cannot consider his production of sufficient conse
quence to authorize the insertion of a history of its rise and 
progress. The Laws of Maryland concerning insolvency, and 
the Decisions pronounced upon the various cases embraced 
under that class, by the Supreme Court of the United States, 
and the Appellate Court of Maryland, are interspersed through
out twenty or thirty volumes, recourse to which is at all 
times inconvenient, and in many instances, impracticable at the 
moment .it becomes requisite. A Compendium, embracing all 
those Laws and Decisions, it was thought, would, therefore, 
prove acceptable, not to the Profession only, but also to the rest 
of the community, a very great part of whom have not ready 
access to those volumes, even when disposed, to undergo the 
trouble necessarily attendant upon the investigation, or to incur 
the risk of misconstruing those Laws and Decisions, when 
found. 

Besides, the mind is invariably more or less distracted by the 
feet of one's attention being directed to so many different books: 
whereas, by presenting the whole subject at one view, without 
any extraneous matter being permitted to intervene, a thorough 
acquaintance with that subject can be more speedily attained— 
which, upon the principle that "time is money,9' is no unimpor
tant consideration. 

So for, therefore, as this object'shall be attained by means of 
the following compendium, the labour bestowed on it, will not 
be regretted; and so far will its claims upon public attention, be 
well founded. 

Unusual as is the manner in which the Index to the Insolvent 
Laws of Maryland is arranged, it will be found more conducive 
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to facility in becoming acquainted with those Laws, th 
ordinary mode would probably have been considered: ai 
more so, as the Index in question is composed of a very li 
number of general heads—such as Applicant, Trustee, 8u 

Apologies for the inaccuracies, be they few or many, ' 
these pages may be found to contain, are refrained from, 
apologies, how smooth and humble soever the style in \ 
they might be framed, would still leave those errors i 
rected. 

BaUhnm, Monk 11,1831. 
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PART FIRST, 
coHTAtxnro TSX 

mmwsps LAWS w Em^usm 

/rkfer (o tAe «*me, preceded by a Catalogue of those Laws. 

"There are two capital faults in our law, with relation to 
.civil debts—one is, that every man is presumed solvent, a pre
sumption in innumerable cases, directly against truth. There
fore, the debtor is ordered, on a supposition of ability and fraud, 
to be coerced his liberty, until he makes payment. By this 
means, in all cases of civil insolvency, without a pardon from 
his creditor,, he is to be imprisoned for life: and thus a miserable 
mistaken invention of artificial science, operates to change a 
civil into a criminal judgment, and to scourge misfortune or in
discretion with a punishment which Ihe law does not inflict on 
the greatest crimes. 

The next fault is, that the inflicting of that punishment, is 
not on the opinion of an equal, and public judge: but is referred 
to the arbitrary discretion of a private—nay, interested and ir
ritated individual. He who formally is, and substantially ought 
to be the judge, is in reality, no more than ministerial, a mere 
executive instrument of a private man, who is at once judge and 
party. Every idea of judicial order, is subverted by this pro
cedure .If the insolvency be no crime, why is it punished with ar
bitrary imprisonment? If it be a crime, why is it delivered into 
prwate hands, to pardon without discretion, or to punish without 
mercy, and without measure. [Burke's speech previous to the 
election.] 

Such u the reasoning of Burke, upon this subject, and such, 
it is deemed, is the most appropriate preface to the following 
pages. 

In the following pages, it is designed to offer FIRST, a compi
lation ot the various enactments, on the subject of insolvency, 
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from the year 1805, to the year 1829, inclusive: to notice in 
each act the alterations that have been made therein, by subse
quent provisions, as well as the instances, if any, in which a to
tal repeal of any particular law has been made, and thus afford 
a synopsis of the insolvent system of Maryland. 

SECONDLY.—An index will be annexed, comprising such 
matter as could conveniently be embraced under a few general 
heads. 

THIRDLY.—A summary of the decisions pronounced by the 
Appellate Court of Maryland, relative to those insolvent cases, 
which have, at varous times, been submitted to that tribunal, 
and lastly, a compendium of the decisions made in the Su
preme Court of the Union, on such insolvent cases as involve 
questions of constitutional law, or are affected in any manner 
by the laws of the United States. The cases of these descrip
tions, are, it is true, limited in number, but the importance of 
the doctrines therein discussed and settled, seemed to justify the 
insertion of them in a compilation, such as that now offered. 

Congress, in pursuance of the authority vested in them, by 
4th clause, 8th sec. of art 1, of the constitution of the United 
States, passed an act entitled, "an act to establish a uniform 
system of bankruptcy throughout the Union," which was ap
proved, and became a law, April 14th. 1800.—[See C. 173.] 
and was repealed on the 19th December, 1803.—[See C. 359. 
oflawsU.S.ofl803.] 

The law of Maryland, of 1805, C. 110, is considered the 
foundation of the Insolvent System of our state; a system, which 
although constructed gradually, and frequently altered, requires 
yet farther legislative improvement before it can be deemed 
complete in more than one of its branches. 

It should be borne in mind by the reader, while perusing the 
following pages, that imprisonment of females for debt, was 
abolished, in Maryland, by the act of 1824, ch, 205. 

A list of the general Insolvent Laws of Maryland, 
1774, c. 28. Repealed by 1817, c. 183, sec. 4. 
1805, c. 110. Considered as the foundation of the present insol

vent system. . 
1806, c. 98* Extending the benefit of the insolvent laws to two 

years residents. 
1807, c. 55. Specifies what is meant by the term "undue pre

ference." 
1807) c 150. Declares that the loss of 100 dollars at any one 

time, by gaming, as. mentioned in the act of 1805, 
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c. 110, should have been sustained within three 
years previous to application. 

1808, c. 71. Explanatory of the 3d sec. 1805, dispenses, with 
previous notice and assent of creditors, &c. 

1809, c. 179. Authorizes the County Courts, and the several 
Judges thereof, to act on insolvent cases during 
the recess of court, so far as personal discharge. 

1912, c. 77. Relates to deeds, assignments, &c. by insolvents, &c. 
1814, c. 122. Concerns the continuance of petitioners, &c. their 

withdrawal or dismissal, &c. .# 

1816, c. 221. Establishes the mode of appointing the commis
sioners of insolvents, their power, &c. 

1817, c. 183. Refers to debtors actually in confinement, fyc. and 
authorizes the Judges of the Orphan's Court to re
ceive and entertain applicants petitions, and to 
grant personal discharges. 

1819, c. 84. Relates to the commissioners: to writs of ca ad 
respond: the power of commissioners to report un
favorable cases to Baltimore County Court, &c. 

1820, c. 108. How Banking Co's. corporate bodies, &c. shall 
act in certain cases, concerning their insolvent 
debtors. 

1820, c. 182. Relates to the commissioners of insolvents, &c.. 
" c 186. Provides that the creditor shall support his insol

vent debtor while in prison; the mode, &c. 
u c. 194. Concerning trustees. 

1821, c. 250, Relates to the commissioners, &c. 
1822, c* 102. Unfavorable reports by commissioners, &c. The 

rejected applicant may prosecute a 2d petition, &c. 
1825, c. 122. The right of an applicant personally discharged, 

to be free from arrest, &c. declared. 
" c. 205. Relates to applications by citizens of any other 

state, for the benefit of the insolvent laws of Mary
land, &c. &c. and to the commissioners, &c. cases 
of perjury in matters cognizable under the laws 
relating to insolvents. 

1826, c. 253. Repeals the 2d'§ of 1825, c. 205. 
1827, c. 70. Appointment of trustees, &c, their duties in certain 

cases, what is undue preference, with regard to 
judgments confessed, &c. &c. &c. 

1828, c. 63. Right of insolvent, who has obtained a personal or 
final discharge, to be discharged from custody on 
attachment, &c. for that purpose shall produce cer-

* tificate of discharge, &c. &c. 
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6 INSOLVENT LAWS OF MARYLAND. 

1829, c. 31. Empowers County Courts to award costs u p 
continuance of petitions—the trial of suits oi 
gations, &c* 

1829, c. 208. Cases of unfavorable report by commissi! 
petitioner has a right to examination of his 
by the County Court, &c. gives certain pow< 
trustees. 

committed 
on exccu-

CHAPTER XXVIII. 

An ACT for the relief of Insolvent Debtors. 
Supplements: November, 1792, ch. 51, and 1797, ch. 117. 

BE IT ENACTED, by the right honourable the Lord Propr 
ry, by and with the advice and consent of his Governor, ant 
Upper and Lower Houses of Assembly, and the authority oj 

Uonfor for fame, That if any person, who shall after the first day of O 
want of spe- ber next be committed or charged in execution, or for wan 
ciJ* baij» special bail, at any time after he or she shall have actually 
do IK* * U mame<* ^ prison, by the space of twenty days on such comi 
amount to nient or charge, shall petition any three justices of the peace 
two hundred the county wherein such prisoner shall be detained as aiores; 
pounds step- for hig or her discharge, such justices shall thereupon app< 
proceeoUo a ^ m e *°r t*ie'r m e e t ing, not less than thirty days, nor exce 
obtain a dis- in# forty days thereafter at the court-house for said county 
charge. gaol in which he or she shall be so detained, for his or her d 

charge, and their said appointment shall certify in writing to 1 
sheriff in whose custody he or she shall be; and the same shei 
shall, twenty days at the least before the time appointed for t 
said meeting, affix one copy of the said certificate at the do 
of the county clerk's office, and another copy thereof at tl 
prison door of his county; at which said day so to be appointe 
the said justices, or two of them, as well as the sheriff, are r 
quired to attend at the court-house or prison aforesaid, and tl 
sheriff shall produce the body of such prisoner before the jui 
tices who shall attend, and also make known to the same jui 
tices the cause or causes of his or her imprisonment, and th 
time he or she hath been actually imprisoned under such com 
mitment as aforesaid; and if it shall appear to the said justice 
who shall attend, that such person hath been actually im 
prisoned as aforesaid, and it doth not appear to them, or anj 
two of them, from the cause or causes of his or her imprison 
ment, or by the allegation upon oath of the creditors, or %ome 
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INSOLVENT LAWS OF MARYLAND. 7 

of the creditors of the said prisoner, that the whole of the debts ngjg^ 
due and owing from him or her amount together to two hun- ^^ * 
dred pounds sterling money or the value thereof; then such ' 
prisoner may deliver to the said sheriff a schedule of his or her s - ^ v - w 

whole estate, debts and credits, and also deliver to the said jus
tices attending, a duplicate thereof, which schedule and dupli
cate shall be subscribed by such prisoner before the same justi
ces, who shall thereto subscribe as witnesses; and the same jus
tices, or any two of them, shall thereupon, at the request of 
such prisoner, administer to him or her the following oath, or 
affirmation, if a quaken that is to say, "I, A. B. do affirm, or 
solemnly swear, that the schedule which I have delivered to 
the sheriff of county, doth contain a full account, to 
the best of my knowledge and remembrance, of my whole es
tate, both real and personal, or that I have any title to, or inte
rest in, and of all debts, credits and effects whatsoever, which 
I, or any in trust for me, have, or at the time of my petition had, 
or am, or was in any respect entitled to, in possession, remain
der, or reversion; and that I have not, directly or indirectly, at 
any time since my imprisonment, or before, sold, leased, or 
otherwise conveyed, disposed of, or intrusted, all or any part 
of my estate, goods, stock, money or debts, thereby to defraud 
my creditors, or to secure the same to receive or expect any 
profit or advantage thereof; so help me GOD;" which said dup
licate shall be by the said justices transmitted to the clerk of 
their county court, to be by him preserved in his office, for the 
better information of the creditors of such prisoner. 

II. AND BE IT ENACTED, That all the real and personal es-A11 *««" 
tate of such-prisoner, either in possession, reversion, remainder, jj™^^*^ 
or in trust, for him or her, or in or unto which he or she has sheriff; who 
any claim or interest whatsoever, or which in any manner may, shall dispose 
can or might, be subjected to the payment or satisfaction of cred- J^'^j* ̂ Jjjj 
itors, and also all causes of action whatsoever of such prisoner, after de-
other than for trespasses on his person, or for slander, shall be ducting pris-
vested in the sheriff aforesaid; (a) and such sheriff is hereby on

y
 fecs •"* 

authorized, empowered and required, to sell and convey theJ^n£J 
said lands, tenements and hereditaments, for such estate, use, satisfying 
interest, right or title, as aforesaid, and also the said goods and JjJdj>meato>. 
chattels, to any person or persons whatsoever, forthe best price Jute the resT-

due to cred-
(•) By 1797, ch. 117, such estate, rights, &c. (where the trust is not JJSfJj? F*0* 

fully executed,) are transferred to the succeeding sheriff, who is to com-jrVJ £{L 
plete the same, and the former sheriff, or his executors, are to account m M l d g 
with such succeeding sheriff, who may, in default thereof, bring an action M 

in hit own name against such sheriff or executors. 
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8 INSOLVENT LAWS OF MARYLAND. 

March, t h a t c a n o e Soi for t n e 8ame> °pon a public sale, whereof 
1774. snaH De given by advertisement, set up at the court-house 

^^s^t an<* o t n e r public places of the county where such lands. 
ments, hereditaments, goods or chattels, shall lie or be 
twenty days at least before such sale, and the balance 
money, arising by such sale, after deducting the sum c 
shilling and four-pence current money for each day he 
keep such prisoner in his gaol, and find him or her victual: 
also seven and an half per cent, for his trouble in the sal 
conveyance of the prisoner's estate as aforesaid, shall apj 
manner following: that is to say, the produce of that part < 
estate and interest of the said prisoner, and which his o 
creditors, by judgment, if any, or any claiming, or who 
or may claim under them, who •have or shall have any lie 
assignment of such judgment, or otherwise, shall pay in c 
wards satisfaction of the said creditors, according to the c 
and priority of their judgments, or their lien thereon, and 
residue of the said balance shall pay and distribute among a 
creditors of such prisoner who shall apply therefor within tl 
days after the aforesaid sale, in equal proportion to theii 
mands, early notice of such design being previously give 
advertisements setup at the most public places.of thecoi 

A . . where such debtor resides, and likewise in the Mary] 
his own m Gazette; and such sheriff shall and may maintain an action, 
name. assignee of such prisoner, in his own name, on and for any s 

cause of action as aforesaid; provided, that no judgment h< 
after to be rendered against any person applying to be 
charged as aforesaid, nor any process thereon, shall create; 
lien on the lands, goods or chattels, of such person, when 
the creditor obtaining such judgment shall or may have i 
priority in the distribution of the money arising from the s 
of such lands, goods or chattels, to be distributed as aforesai 

Proviso; m p E 0 V I D E D ALWAYS, That before the sheriff shall 
obliged to sue in any such action, the creditor or creditors 
quiring the same shall give a bond to such sheriff, to indemn 
him against any charge that may accrue to him by means of a 
such suit, and in case of recovery and receipt of the debt 
damages, then the said sheriff shall make distribution of wl 
shall be recovered and received to the person or persons givi; 
him such security, rateably and in proportion to their respecti 
demands, saving to such prisoner his or her necessary appai 
and the utensils of trade, not exceeding, in the whole, the vali 
of five pounds current money, to be adjudged and ascertain* 
by the said justices. 
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INSOLVENT LAWS OF MARYLAND. 9 

IV. PROVIDED ALSO, That before any suit shall be brought March, • 
by any sheriff aforesaid, notice shall be given in the Maryland 1774. 
Gazette for four weeks successively, in order that all the cred- s^-v-w 
itors of such prisoner may have an opportunity, if they shall Proviso. 
think fit, of joining in the request aforesaid to, and indemni-
cation of, the said sheriff, and thereby entitled to receive ratea-
bly what shall be recovered; and the time from discharge of 
such prisoner as aforeasid, till such suit shall be brought, shall 
not be effected by any act for limitation of actions, provided 
such suit be commenced within one year from the time of such 
discharge; and the creditors, who shall apply and receive any 
sum or sums of money of the sheriff as aforesaid, shall refund 
and pay rateably, to such other creditors as shall apply for the 
same thereafter, the debt or debts due from such prisoner to 
him, her or them, so that the said last mentioned creditors may 
receive and be paid in equal proportion, to his, her or their 
demands; and in case such prisoner as aforesaid shall be lia
ble, on a future breach of a contract by him or her made or en
tered into, before his or her discharge, the person or persons 
who shall be entitled as a creditor or creditors of such prisoner, 
under such breach of contract, shall have and receive his or her 
satisfaction rateably of the creditors, who shall have received 
the whole or a proportion of the debts due to them on such dis
tribution as aforesaid; and, to prevent persons who may be 
committed or charged in execution, or for want of special bail, 
from lying in prison, until they have spent their substance, 
wherewith they should satisfy their creditors, and afterwards 
taking the benefit of this act, when they have nothing left to de
liver up to their creditors, no person who shall be so commit
ted or charged, from and after the expiration of this present 
session of assembly, shall be allowed or permitted to exhibit a 
petition for the purpose aforesaid, unless such petition shall be 
exhibited within sixty days after his or her commitment, or be 
charged in execution, or for want of special bail. 

V. AND BE IT ENACTED, That after delivering in such F™0?*?..!? 
schedule and duplicate, and taking such oath or affirmation; and er^fterde" 
transmission as aforesaid, the said justices attending, or two of livering 
them, shall by their order in writing, command the sheriff forth- schedule on 
with to set at liberty such prisoner, which order shall be sufh> oath» &c' 
cient to discharge and indemnify such sheriff against any es
cape or action whatsoever, which shall or may be brought or 
prosecuted against him by reason thereof; and if any action 
shall be commenced against any sheriff or justice for performing 

2 
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10 INSOLVENT LAWS OF MARYLAND. 

JuOTth. 

1774. 

Prisoners 
having ob
tained a dis
charge as a-
bore men
tioned, if 
again arrest
ed or im
prisoned, 
may be dis
charged on 
motion. 

Proviso. 

his duty in pursuance of this act, he may plead the gent 
sue, and give this act and the special matter in evidence. 

VI. PROVIDED ALWAYS, That notwithstanding* such 
charge, it shall and may be lawful for any creditor or crei 
as whose suit such insolvent prisoner was imprisoned, J 
time afterwards to sue out a writ of fieri facias, or attach 
against any lands or tenements, goods or chattels, which 
insolvent person shall thereafter acquire or be possessed < 
descent, gift, devise, bequest, or in a course of distribute 
any judgment obtained against such prisoner, without ] 
ously prosecuting any writ of scire facias, whereby the ba 
only remaining due on such judgment shall be levied. 

VII. AKD BE IT ENACTED, That if the said prisoner 
be arrested or imprisoned on any process sued out on any, 
mentor decree obtained against him or her, for any debt, d 
ges or costs, contracted, owing or growing due, before h 
her discharge as aforesaid,' the court out of which such pit 
issued shall and may discharge such prisoner on motion 
and if the said prisoner shall be arrested or imprisoned on 
process for the recovery of any debt, damages or costs, 
traded, owing or growing due, before his or her discharg 
aforesaid, the court or justice, before whom such process i 
be returned, shall and may discharge the party arrested o\ 
custody, on his or her common appearance being entered, y\ 
out any special bail; provided, that the discharge of the 
prisoner shall not acquit any other person from such debt, d 
age or cost, or any part thereof, but that all such persons s 
be answerable for the same, in such manner as.they were beJ 
the passing this act. 

VIII. PROVIDED ALWAYS, That in case any creditor 
creditors of such prisoner shall, on the day appointed for 
discharge of the same prisoner, appear at the prison or coi 
house aforesaid, before the said justices, before the same pi 
oner is discharged, and shall allege that such prisoner ha 
either directly or indirectly sold, lessened, or otherwise c 
posed of, in trust, or concealed, all or any part of his lam 
money, goods, stock, debts, securities, contracts or esta 
whereby to secure the same, to receive or expect any profit 
advantage thereof, or to deceive or defraud any creditor 
creditors to whom such prisoner is or shall be indebted, ai 
shall also enter into a bond to such prisoner in the penally 
fifty pounds current money, with such surety or sureties as tl 

(o) By November, 1792, ch. 51, the justices shall not relieve from co 
finement a person committed for any fine, forfeiture, or costs of proiecutio 
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INSOLVENT LAWS OF MARYLAND. 11 

laid justices, or any two of them, shall approve, conditioned March, 
to pay and satisfy, all damages and costs such prisoner shall 1774 
sustain or be put to, by reason of such creditor or creditors N ^ V - ^ * 
objecting against the said prisoner's discharge, and the same 
allegation being determined and adjudged against the said ob
ligor, and shall lodge the said bond with the said justices, then 
such justices, shall not grant any discharge of such prisoner, 
but shall wholly stay any further proceeding in order thereto 
and return the said bond to their next county court the second 
day of the sitting thereof at farthest; and the justices of the 
county court aforesaid shall and may hear and determine, in a 
summary way, such allegation of the creditor or creditors 
aforesaid, and if the same shall be determined by the said 
court against such prisoner, then the same prisoner shall have 
no aid or benefit of this act, and judgment shall pass against 
him or her for costs; but if the determination of the justices 
of the county court on such allegation shall be against such 
creditor or creditors, then the prisoner or prisoners aforesaid, 
shall, by' the said court be immediately discharged, on his or 
her making, subscribing and delivering in open court, such 
schedule and duplicate as aforesaid, and there taking such oath 
or affirmation as aforesaid; and all his or her estate shall 
thereupon be invested in the sheriff, sold and disposed of, and 
applied, as if he or she had been discharged by the said three 
justices or any two of them; and it shall and may be lawful for 
the said justices of the county court to ascertain and determine 
the quantum of the damage, if any, that the prisoner hath sus
tained, by reason of the false allegation of such creditor or 
creditors, and thereupon adjudge the same with costs to the 
prisoner, provided such damages and costs shall not exceed the 
penalty of the said bond. 

IX. AND, to the end that the truth may be the better in- Justices may 
quired into, IT IS ENACTED, That the justices of the county JS??-11?* 
court aforesaid may, at such time or times as they see proper, bring the 
order the sheriff to bring the bodv of any prisoner, against prisoners be-
whose discharge such objection shall be made as aforesaid, foreth® 
before the same court, and the same prisoner again remand to cou r t ' 
prison, and may appoint such time as they shall see fit for the 
trial of the issue, to be joined as aforesaid, which is hereby re
quired to be with as little delay as may be. 

X. AND BE IT THEREBY DECLARED AND ENACTED, That Damages, 
the damages and costs, so to be recovered by any prisoner as ^ t a n n ** 
aforesaid, shall not be vested in the sheriff, or in any wise sub- sheriffs. 
jected to the benefit of any creditor or creditors. 
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12 N INSOLVENT LAWS OF MARYLAND. 

March, 
1774. 

Persons con
victed of 
false swear
ing to suffer 
as in cases of 
wilful and 
corrupt per
jury. 

Duration. 

XI. AND BE IT ENACTED, That any person who shall take 
the oath or affirmation by this act directed, and shall upon in
dictment be convict of perjury, or of wilfully and corruptly af
firming any' matter or tiling therein contained, such person 
shall suffer as in cases of wilful and corrupt perjury, and like
wise be liable to be taken on process de novo, and charged in 
execution for his or her debts, and shall never after have the 
benefit of this act. 

XII. This act to commence on the first day of October next, 
and continue in force for three years from that day, and to the 
end of the next session of assembly which shall happen after 
the end of the said three years. 

Continued for three years, &c. by February, 1777; ch. 17, for seven 
years, &c. by March, 1780, ch. 31. Expired. Revived and continued to 
the end of the next session by May, 1788, ch. 10. By November, 1788, ch. 
47, this act, and the act of May, 1778, ch. 10, are continued till the end of 
the next session. By 1789, ch. 59, tjie act of May, 1788, ch. 10, Is continued 
to 30th October, 1796, &c. and by ch. 60, this act is continued to 30t|i Oc
tober, 1790, 8cc. By 1790, ch. 59, the continuing act of 1789, ch. 60, is 
continued to 30th October, 1797, &c. By a general continuing act, 1797, 
ch. 116, it is further continued to 1st November, 1798, &c. and by 1798, eh. 
71, this act is continued with its supplements to 30th October, 1805, &c. and 
then from year to year to 30th October, 1810, and to the end of the next 
session. Repealed by 1817, ch. 183, Sec. 4. 

Preamble. 

CHAP LI. 
1792. ' A Supplement to an act, * entitled, An act for Ihe re

lief of insolvent debtors. 
*1774,ch.28. 

WHEREAS doubts have arisen with some of the justices ot 
the peace of this state, whether, under the act of one thousand 
seven hundred aud seventy-four, to whioh this is a supplement, 
they had not power to relieve persons from fines and forfeitures 
incurred for the breach of the penal laws of this state, and this 
legislature being willing to declare their opinion of the law, 
therefore, 

uc re. *- **' **B I T ENACTBD> ty th* General Assembly of Maryland, 
cVfrom'tiie That it shall not be lawful for any judge or justices, in any 
payment of county in this state, to relieve from confinement, by virtue of 
?nc» ty the the said law to which this is a supplement, any person who 
.*""* *"*"* may be committed to the custody of any sheriff for any fine or 

forfeiture incurred, or to be incurred, for the breach of any 
law of this state, or for the costs arising on any prosecution. 

Persons not 
to be reliev 

insolvent 
lav. 
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.111. 4»i> BE IT ENACTED, That this law be and continue in 
full force as long as the act to which it is a supplement shall 
continue. 

The act of-1774, ch. 28, is continued to 31st of October, 1810, &c.and 
the several continuances are noted under it. • 

CHAP. CX. 

An ACT for the relief of sundry insolvent debtors. November, 
Supplements: 1806, ch. 98,1807, ch. 55,150,1808, ch. 71,1809, ch. 179. 1805. 

WHEREAS, John Sanders, Nathaniel Washington and "T"~*~,W"' 
Elizabeth K. Cartwright, of Saint-Mary's county; James Cook, preamble. 
Isaac- Younger and James Cruickshanks, of Kent county; 
Richard Rawlings, of Francis, Robert W. Ellicott, Richard 
6 . Rawlings, Jonathan Waters and Richard Odle, of Anne-
Arundel county, Jonathan S. Hardesty and Levi Butler, of 
Charles county; Richard Harvey, Thomas B. Randall, John 
Brown, John Wray, Joseph Pierpoint, Thomas Crain, John 
Boyd, Patrick Mulligen, Richard Sweeney, Walter S. Hunt, 
James Maydwell, of Alexander, Benjamin Arnold, Absalom 
Chenoweth, Francis Mottee, John H. Barney, Peter Stewart. 
.Thomas L. Judge, Thomas N. Vaughan, Jacob Stiler and 
Horatio Johnson, of Baltimore county, William Tibles, James 
Cowan, John Simmonds, James Roper, John M. Needles and 
John R. Bromwell, of Talbot county; Silas C. Bush, Joseph 
Bruff, Benjamin Polk, Benjamin Wailes, Edward H. Smith, 
George Vance, William Furniss and John Bruff, Richard 
Waters, of William, Ezekiel Gilliss and Richard Minish, of 
Somerset county; Daniel Parker, of Dorchester county; John 
Porter, Manasseh Logue, Peter Jackson, John Stevenson, 
Samuel Thompson, Edward Oldham, Thomas Coffield, John 
Carnan, Abraham Pennington and John Mackey, of C&cil 
county; Isaac Peach and Richard G. Hardesty, of Prince-
George's county; James Nelson, Benjamin Lusby and John 
Howenton, of the city of Annapolis; Samuel T. Wright, John 
Pennington, John Maynor, Andrew Raburgh and Edward 
Hargadine, of Queen Anne's county; John J. Purnell and Levin 
Long, of Worcester county; George W. Sykes and William 
R. Sewell, of Calvert county; Joshua Stevenson, Daniel Kemp, 
Samuel Coats, junior, David Waggoner, John Dartzboh, 
William Springer, William James Turner, Basil Pool and 
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November, George Rowles, of Frederick county, William Hâ  
1805. Tobias Watkins, €orbin Preston, Thomas Adlum, Ale; 

•-*-•-*—' Reese, Edward Jolly, Abraham Jarrett and Bennet Whet 
Harford county; William Boon, Joseph G. Daffin, and T 
Loveday, of .Caroline county; Louis deNiroth, Robert? 
Robert Doyne, Philip Bier, senior, Louis Barbarin, MS 
Merryman, Jacob Laudenslager, James Clayland, Johr 
John Miller, Henry Semmers, Edmund Curtis, Benjan 
Galpin, Charles Rogers, Isaac Smith, Charles Edwards, 
ard Nicols, John R. Caldwell, Elisha Stansbury, Joseph K 
Thomas Jones, Gilbert Middleton, Enoch Welsh, Tl 
Meeteer, Jonathan Edwards, Walter Muscheett, Henry $ 
huis, Charles Coffin, Perley P. Prichard, Henry Lay, W 
Bond, James Earengey, John Davis, Reuben Sewell, J 
Searight, David Butler, William Starr, John B. Sayre, W. 
Boyce, John Merryman, John Curson S'eton and Howell I 
of the city of Baltimore; Mountjoy Bayly, Joseph Kern 
John Stephens, of Washington county; Washington I 
and Patrick Lyddan, of Montgomery county; and Willia 
Boyd, of Allegany county; by their petitions to this genen 
sembly, have set forth, that by reason of many misfortunes 
are unable wholly to pay their debts, and have prayed that 
may be discharged therefrom, upon their delivering up all 
property for the use of their creditors; and the prayer of 
petitioners being found reasonable, therefore, 

On applia- IL BE ?* ENACTED, by the General Assembly of Maryl 
tion of debt- Thaton application of either of the said debtors to the coi 
ore to com- court of the county in which they severally reside, or to 
ty court, Jy jHdge thereof in case of the actual confinement of such af 
fcrin^to d̂  <cant» by petition in writing, offering to deliver to the use of 
liver all tlwir creditors all his property, real, personal or mixed, (the necess 
property to wearing apparel and bedding of himself and his family exc< 
creditor! e(*>) t o w^>cn Qe 1S m any way entitled, a schedule whereof, 
inoticetobe oath or affirmation, as the case may require,) together wil 
given to list of the creditors of the persons so applying, on oath or 
theIT °f Y firmati°n> ** far a s ^e c a n ascertain them, shall be annexed t< 
cation *&*." accompany such petition, the county court shall direct perse 

' notice of such application to be given to the creditors, or tc 
many of them as can be served therewith, or their agent or 
tornies, or direct notice of such application to be advertised 
the most public places of the county where the said debtor 
sides, or to be inserted in some news-paper for such time as th 
may think proper, and on the appearance of the said crediti 
or neglect to appear on notice', at the time or times and pla 
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appointed, the county court shall administer to the petitioning November, 
debtor the following oath or affirmation, as the case may re- 1605. 

3uire: "I, A. B. do swear, or solemnly, sincerely and truly ^-^>^»^ 
eclare and affirm^ that I will deliver up, convey and transfer, J^ tors 

to my creditors, in such manner as the county court shall di
rect, all my property that 1 have, or claim any title to or inter
est in, and all debts, rights and claims, which I have, or am 
any way entitled to, in possession, remainder or reversion, 
(the necessary wearing apparel and bedding of myself and fam
ily excepted,) and that I have not, directly or indirectly, at 
any time, sold, conveyed, lessened, or disposed of, for the use 
or benefit of any person or persons, or intrusted, any part of my 
monies or other, property, debts, rights, or claims, thereby to de
fraud my creditors, or any of them, or to secure the same to re
ceive or expect any profits, benefits or advantages, thereby;" 
and the county court shall thereupon name such person as a 
majority of the creditors in value, their agents or attornies, 
shall recommend, to be trustee for the benefit of the creditors Trustee to 
of the petitioning debtor, or in case of nonattendance of the J>e appoint-
creditors, or of their not making a recommendation, the county ed* 
court shall name such person as they shall think proper, to be 
trustee as aforesaid. 

III. Jlnti, be it enacted, That no person herein before men- Debtor 
tioned shall be entitled to the benefit of this act, unless the jm u . s t Jjavc 

county court shall be satisfied, by competent testimony, that ^ g ^ t ™ 
he has resided the two preceding years within the state of Ma- state and 
ryland prior to the passage of this act, unless, at the time of pre- produce the 
senting his petition as aforesaid, he shall produce to the county assent of two 
court the assent, in writing, of so many of his creditors as have i^JJJ "fus 
due to them the amount of two thirds of the debts due by him creditors to 
at the time of the passing of this act, or at the time of his ap- obtain the 
plication to the county court for the benefit of this act; provided, b£nefit

t
 o f 

that foreign creditors, not residing within the United States, or farther than 
not having agents or attornies therein, duly authorized and em- tiic release 
powered to act in their behalf, shall not, for any purpose, be con- oi , , is Pcr-
sidered as creditors within the meaning of this clause; and pro- 8°n* 
vided also, that the county court, or any judge during the recess 
of the court, may, without the assent of the creditors as afore
said, order to be discharged from custody any of the said peti
tioners who may at any time be in actual confinement in virtue 
of any proces tissued, or that may be issued, in pursuance of 
any debt at this time due and owing, or at the time of his ap
plication to the county court for the benefit of this act; which 
discharge is hereby declared to be a release only of the person 

Digitized by 



16 INSOLVENT LAWS OF MARYLAND. 

November, of such debtor, but not of his property, unless the assent in 
1805. writing of two-thirds in value of the creditors aforesaid be ob-

*-*-<-*-' tained. 
By 1809, ch. 179, the benefit of this act is extended to all persona, who 

( may apply for it. 

Trustee* *o; ^ . And be it enacted, That before such trustee proceeds to 
give bond, act, he shall give bond for the faithful performance of his du

ty to the state of Maryland, for the use of the creditors of said 
petitioning debtor, in such penalty, as the county court shall di
rect, which shall be recorded in the office of the county court, 
and a copy thereof, certified under the hand of the clerk 
of said court, shall be good evidence in any court of law or 
equity of this state; and if any trustee appointed by virtue of 
this act shall refuse to act, or die, or neglect to give bond as 
aforesaid in a reasonable time, to be adjudged of by the county 
court, or be removed by the county court for misbehaviour, the 
county court shall appoint such person as they shall think pro
per in his place, who shall give bond as aforesaid, and on giv
ing such bond, (in case the said debtor had conveyed his pro-

j perty to the former trustee,) he shafl immediately be vested 
f with all the property of every kind, and all the debts, rights 

and credits, of the said debtor, as completely as the former 
trustee was vested with the same. 

On debtor's* ^. And be it enaeted, That upon the said petitioning debtor's 
executing a executing and acknowledging a deed to the trustee to be ap-
conveyance pointed as aforesaid, which deed is hereby directed to be re-
°f aUrtv8to COI4e<^ within the time limited by law, conveying all his pro-
ErasteeV Perty) r e a l personal and mixed, and all debts, rights and claims, 
court to dis- agreeable to the oath or affirmation of such debtors as afore-
chargê him g a ^ arMj o n hj8 delivery to the said trustee all his said property 
debts, &c. which he shall have in possession, and of his books, papers, 
in his indi- and evidence of debts of every kind, and the said trustee's cer-
vi*Jal£Lco" tifying the same in writing to the county court, it shall be law-
£apaeity; * ^ ^or *^c comity court to order that the said debtor shall be 
property discharged, as well from all debts, covenants, contracts, promi-
subsequent- ggg amj agreements, due from, or owing or contracted in bis in-
by riftj"de- dividual, as also in a copartnership capacity, by him, before 
scent, &c. the passage of this act, or at the time of his application to the 
being still county court for the benefit of this act, and bv virtue of such 
liable. o n j e r t^e s a ^ debtor shall be discharged as aforesaid; provid

ed, that no person who has been guilty of a breach of the law, 
and hath been fined, or is liable to be fined for such breach, 
shall be discharged from the payment of any fine incurred for 
any breach of the laws of this state-, and provided, that any 
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property which he shall hereafter acquire by gift, descent, or in Niwember, 
nis own right by bequest, devise, or in any course of distribu- 1805. 
tion, shall be liable to the payment df the said debts; and pro- ' " " ' ^ ' 
yided also, that the discharge of such debtor shall not operate: 
so as to discharge any other person from any debt. 

VI. And be it enacted, That the county court may allow such J ^ r t0 

petitioning debtor to retain the necessary wearing apparel and Sry'applw^ 
bedding of himself and family. &c. 

VII. And be it enacted, That the county court may direct Court may 
any trustee to lie appointed by virtue of this act to sell and jjf^'ji8^ 
convey the property conveyed to him by the petitioning debtor, andTire pro-
at such time and on such terms and conditions, as they shall due? thereof 
think most for the advantage of the creditors, and the produce. ?fter. satisfy-
tbereof, after satisfying'all judgments, incumbrances and liens, {JJf^ £,# 
shall Jbe divided among the said creditors, agreeable to their to be divi-
several respective claims, but no judgment to be entered after <*ed amongst 
the passage of this act, or after the.time of his application to ^ c r e d l t * 
the county court for the benefit of this act, against any of the 
said debtors who shall take advantage of this act, shall be alien 
on his real property, nor shall any process against his real or 
personal property hwre any effect thereon, except writs of fieri 
facias actually and bona fide (mid before the passage of this act, 
OF before the time of his application to the county court for the 
benefit of this act 

VIII. And be it enacted, That any trustee may sue for, in his Trustee to 
own name, and recover, any property or debt assigned to him sue in bis 
by any debtor m virtue of this act, and may also prosecute to own name* 
judgment any suit commenced, by the debtor, before his ap
pointment 

IX. And be it enacted, That if any creditor, on the applica- P S * ? ^ 
tion of. any debtor to the county court, or within two years benefit of* 
thereafter, shall allege in writing to the county court, that such this act by 
debtor hath, directly or indirectly sold, conveyed, lessened, or selling, fcc, 
otherwise disposed of, or purchased in trust for himself, or arty prJptrty18. 
of his family or relations, or any person or persons, intrusted or with a view 
concealed, any part of his property of any kind, or any part of l? defraud 
his debts, rights or claims, thereby to deceive or defraud his oMo'Sve0™ 
creditors, or ahy of them, or to secure the same, or to receive undue pre-
or expect any profit or advantage thereby, or that he has passed ference, &c. 
bonds, or other evidences of debt, either without consideration, 
or on improper consideration, or lost more than one hundred s*"* lo53 °y 
dollars by gaming at any one time, or hath assigned or convey- J^byaSof 
ed any of his property with intent to give an undue and impro- 1807, ch. 150 
per preference to any creditor or creditors, or security, before have * 

3 

Digitized by 



18 INSOLVENT LAWS OF MARYLAND. 

November, the passage of this act, or before the time of his application to 
1805. the county court for the benefit of this act, the said county court 

T T '"*""' m a v thereupon, at the election of the creditor making such al-
êarê cforo €̂8*̂ 011, either examine the said debtor, and any person or per-

ptjSoning!* sons to whom he may have made any. conveyance of his proper
ty, or passed bonds or evidences of debt as aforesaid, on inter
rogatories, (of which interrogatories the person or persons an
swering the same shall, at the election of the person or persons 
making the allegation, be. furnished with a copy or copies*,) on . 
oath or affirmation, touching the subject of the said allegations, 

. or direct an issue or issues in a summary way, without the form 
of an action, to determine the truth of the same, and if, upon the 
answer of the said interrogatories, or the trial of the said issue or 
issues by a jury; such debtor shall be found guilty of any fraud 
or deceit of his creditors, or loss by gaming as aforesaid, or hav
ing given preference as aforesaid, he shall be forever precluded 
from any benefit of this act,, and in case such debtor or other 
person shall, at any time thereafter, upon any indictment found 
in the county court of the county in which such debtor may re
side, or in the county court where such oath or affirmation shall 
have been taken or administered, be convicted of wilfully, 
falsely, and corruptly, swearing or affirming to any matter or 
thing to which he shall swear or affirm by virtue of this act, he 
shall suffer as in case of wilful and corrupt perjury, and be for
ever debarred from any benefit of this act • 

By 1807, ch. 150, to forfeit the benefit of this act by losing more than 
one hundred dollars by gaming at one time, it must have been within three 
years before petitioning. 

X. And be it enacted, That the county court may allow any 
Court to de- trustee to be appointed by virtue of this act such commission 
termine the for his trouble, as they shall think reasonable, not exceeding 
trusteeDCand eight |>er cenf. and if any complaint shall be made to the county 
inquire into court of the conduct of any trustee by any creditor interested in 
complaints a- the distribution of any estate,, or if any trustee hath or shall be-
gainst him, c o m e h ^ i y ^ the county court may call such trustee before 

him, and inquire into the cause of complaint in a summary way, 
and make such rules and orders as shall be judged necessary for 
the accomplishment of the object of the trust, and punish the 
said trustee .as for a contempt in case of his not obeying tHe 
same, and if they think it necessary, they may remove the said 
trustee and appoint another person in his place*. 

*Note to section X. By section 15, in all cases of substituted trustees 
under this act, the creditors shall be consulted, and the court, governed by 
the choice of a majority of them in value^ unless upon public or other rea
sonable notice, they do not appear. 
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XI. And be, it enacted, That if any debtor, who shall petition. November 
in virtue of this act, shall be imprisoned at the time of exhibit- 1805. 
ing such petition, it shall be lawful for the county court, or any \jry*U 
judge thereof, to order the sheriff, or other officer, in whose cus- ?f debtor be 
tody he shall be, to bring him before such court, or judge, at a iourt^Say 
certain time in the said order to be appointed, for the purpose discharge hi« 
of taking the oath or affirmation herein before mentioned, and body from 
the said .sheriff, or other officer, shall obey the said order; and ' J J ^ S J S . 
shall be entitled to a preference, after the discharge of all liens security, if 
on the said debtor's estate, to all other creditors, in the payment required, to 
of his account against the said debtor for legal fees of imprison- J^81" a* u 
ment, and his reasonable expenses in carrying the said debtor to edu^answer 
the county court, or any judge thereof, in obedience to the order as tiis creditors, 
aforesaid, any thing in this act to the contrary notwithstanding; *°« 
and the court, or any judge thejeof, may direct that the body of 
such debtor shall be discharged from imprisonment, and appoint 
a time when such debtor shall appear before the county court, 
to answer interrogatories which nis creditors may propose to 
him, on not less than three months notice as aforesaid, any thing 
in this act to the contrary notwithstanding; provided, that such 
discharge from imprisonment shall not operate as a discharge 
of any of the debts of the said imprisoned debtors; and provi
ded, that the said imprisoned debtor, at the time of his dis
charge, if required by the county court, or any judge thereof, 
shall enter into a bpnd, with such penalty and security as the 
county court, or any judge thereof, shall direct and approve, 
conditioned for his personal appearance at such time or times as 
the said court, or any judge thereof, shall direct, to answer the 
allegations of his creditor or creditors according to the provi
sions aforesaid; and if the said debtor shall not enter into bond 
as aforesaid, if required by the county court, or any judge 
thereof, then such* debtor shall remain in confinement until the 
application, (if objected to,) shall be decided on. * 

XII. And be it enacted, That the county court may, by order, Court may 
limit and appoint the time for creditors to bring in and declare Jimittime for 
their claims, and may examine such creditors, and also the cKSST'maf 
debtor, on oath or affirmation, concerning the same, and, On examine cre-
any contested claim, may, if they think proper, order the same, ditors and 
or any fact concerning the same, to be tried on an issue framed de£tora on 

c v* . P , ' . e ., .. . . oath concern-
for that purpose, and may order any part of the petitioning i„g the same, 
debtor's estate to be set apart and retained for the eventual sat- &c. 
isfaction of any contested .claim, or to be brought again into dis
tribution; and if any creditor to whom a real debt is due, shall 
collude with the debtor to gain an undue preference in the satis-
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November faction of his debt, or for concealment of any part o f tl 
1805. or's estate or effects, or shall contrive or concert any ai 

\**Y>u edgment of the debtor, by parole, or in writing, o r any 
security, to give false colour to his claim for more than 
fide due, such debtor shall lose his debt truly due,, and J 
totally excluded in the distribution. 
. XIII. And be it enacted. That if the said debtors, or 

If debtor be toeni, shall be arrested or imprisoned on any process- si 
arrested on' on any judgment or decree obtained against them, or 
execution, them, for any debt, damage or costs, contracted, owing bi 
SVr^hitn i n S . d u ^ ^ e f o r e ***> P^age ° f tois act, or before the 
on motion; or' their application to the county court for the benefit o f tl 
if by process the court, out of which such prcteess issued, or any judge 
ô hiŝ com'- of> o f * * cmniy w h e r e toe saW d e b t o r m a y b e arrested 
mon appear prisoned, on application made to them, shall, and may disi 
ance being such debtor on motion; and if the said debtors, or a 
entered. them, shall be arrested or imprisoned on any process f 

recovery of any debt, damages or costs, contracted,' ow: 
growing due, before the passage of this act, or before th< 
of their application to the county court for the benefit o 
act, the court before whom such process shall be returned 
and may discharge such, debtor or debtors out of custody < 
common appearance being entered, without any special 
provided, that the discharge of such debtor or debtors sta 
acquit or discharge any other person from such debt, dan 
OF costs, or any part thereof, but that all such persons shi 
answerable for the same in such manner-as they were befor 
passing of this act, or before the time of their application t 
county court for the benefit of this act. 
• XIV. And be it enacted, That aft proceedings under thi 
shall be recorded by the clerk of the county court in w 

Proceedingŝ  such debtor shall reside, who shall be entitled to the same 
ed bVclerk." as are fixed by law for his services in other cases, which \ 

be paid at the time of obtaining the discharge 
XV. And be it enacted, That in all appointments of tfus 

Court to con- un^er tois act by the county court, in the room of any pei 
suit creditors before appointed, the county court shall consult the credit 
on appointing and govern themselves by the choice of a majority of then 
second trus- value, unless upon notice being given by public 'advertisem< 

or in such manner as they shall think reasonable, the said cr 
itors shall neglect to make such choice. 

XVI. And be it enacted, That none; of the said debtors nan 
executing^ *n tois«act, who do not make application as aforesaid on or 1 
deed to tru- fore the first day of September next, nor any other persons w 
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shall apply for the benefit of this act, who shall not execute a November 
deedfor all his estate, real, personal or mixed, to any trustee 1805. 
appointed in virtue of this act, within one month after the ap- <***y>j 
pointment of such trustee, and bond given by him according to tee, within a 
the provisions of this act, shall have any benefit of this act ri^noh©^ 

The 17th and 18th sections contained special provisions in favour of two fit from this 
petitioners under this act act. 

The 19th section extended the benefit of this act to certain persons, who 
petitioned in 1804 for an act of insblvency. - , ' 

* . 
' The 20th section contained a provision in favour of a petitioner, who was 

not a citizen of Maryland. 

XXL And whereas, much* of the time of the general assein- All persons 
bly, annually, and of trouble and expense to those unfortunate ^th^couii. 
persons who are compelled to apply for acts of insolvency, may ty court for" 
be saved, without impairing the rights of creditors, by vestbg the benefit 
certain additional powers in the county courts; therefore, Be it of this acton 
enacted, That it shall and may be lawful for the county courts qf montL*™ 
the respective counties of this state, to extend to all such persons tice. 
as may apply to such court for the same, before the first day of 
January, eighteen hundred and ten, all the benefits and privi
leges intended to be given to the persons included in this act, 
on their complying with the provisions thereof; provided, that 
previous to tne application to the court of any such debtor, he 
shall give at least two months notice of his application in one 
newspaper printed in the city of Baltimore, and in some other 
newspaper printed most .convenient to the residence of such 
applicant, and give such notice by advertisement set up at 
the most public places in the county where the said applicant 
resides. 

By 1807, ch. 150, debtor in confinement may apply to single judge out 
of term time, and by 1808, ch. 71, notiee is dispensed with. 

By act of 1816, c. 221, section 8, all the parts of the above act, inconsis
tent with that of 1816 are repealed. 

wo 
no. 

CHAPTER XCVIII. _ , 
November, 

A Supplement t,o an act,* entitled, an Act for the relief 1806. 
of sundry insolvent debtors. ^ ^ 

•1805, ch. 110. 
WHEREAS, doubts have arisen on the construction of sev- Preamble. 

eral of the provisions of the act of the general assembly of Ma
ryland, passed at November session, one thousand eight hun
dred and five, entitled, An act lor the relief of sundry insolvent 
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November, debtors, and the said law in some instances requiring-
1806. ment; and it appearing proper to remove the a foresa id 

v ^ y v and to remedy the detects in the said law; therefore, 
II. Be it enacted by the General Assembly oj McttylcLn 

Benefit to be o n ^ e aPpl*oation °* ^ J insolvent debtor to any c o u n 
extended to o£ the county in which the said debtor shall res ide , 01 
persons, who one of the judges thereof, before the first day of Janus 
hare resided thousand eight hundred and ten, it shall and may b e lai 
two yean ^ e **& court, or judge, to extend to the said d e b t o r 
previous to benefit and advantages intended to be given to the s e v e 
application, g^g mentioned in the said act of assembly above rec i t 

to which this is a supplement, upon the said debtor's con 
with the requisites of the said law; provided, that i t si 
be necessary, to entitle the said debtor so applying for ti 
efit of this law, that fie shall have resided two years w i t 
state of Maryland, prior to the passage of the above recit 
but no person making application to the said .court, or 

state of Maryland next before the making of his applical 
aforesaid. 

C H A P T E R LV. 

Nowmber, A Further supplement to an act,* entitled, An ac 
180?« the relief of sundry insolvent debtors. 

• 1805, ch. J10. 

WHEREAS doubts are entertained as to the meaning 
Preamble. construction of the words' "undue and improper preferen 

any creditor or creditors or security," contained in the i 
section of the act to which this is a supplement; therefore, 

II. BE IT ENACTED, By the General Assembly of Maryl 
Certain deeds, That any deed, conveyance, transfer, assignment or deliv 
^PTOMTDJ!!! °f any property, real, personal or mixed, of any debts, ri 
ference, &c. or plaims, to any creditor or creditors, security or securi 

made by any person with a view or under an expectatioi 
being or becoming an insolvent debtor, shall be, and the san 
hereby declared to be an undue and improper preference to s 
creditor or creditors or security, within the true intent 
meaning of the said ninth section of the said act 
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CHAPTER CL. ^ W * 
1807. 

A Further supplement to the act,* entitled, An act for V ^ J 

the relief of sundry insolvent debtors, passed at No
vember session, eighteen hundred and five,. 

•1805, ch.H0. 

WHEREAS by the original act to which this is a supple- Preamble. 
ment, it is provided, that if any debtor, applying for the benefit 
of the said act, shall have at any time lost more than one hun
dred dollars by gaming at one time, such debtor shall be forever 
precluded from any benefit of the said act, by the generality of 
which provision the whole space of a man's life is embraced, 
which is deemed unreasonable and improper, therefore, , 

n . Be it enacted by the General Assembly of Maryland, That {*0£J5!!i5 
no debtor applying for the benefit of the said act, and the act unless he has 
supplementary thereto, shall be precluded from the benefit there- lost at gam-
of for and on account of such debtor having at any time lost }J^I Years. 
more than one hundred dollars by gaming at one time, unless 
such losing shall have happened within the space of three years 
next before the application of such debtor for the benefit of the 
same. 

III.' And, whereas, by the twenty-first and last section of the &c 
original law to which this is a supplement, any debtor not named ra^ ^ei 
in the .said original law, who is or hereafter may be in actual the sheriff, 
confinement, and who applies for the benefit of that law under jj"r t0 b.̂ ng 

the provisions contained in the aforesaid section, is placed in a imprisoned, 
very different situation from that of a debtor named in the said be fore them. 
law, who should be in confinement, inasmuch as the former must J® teke oath» 
apply to the court of his county, which is only in session twice c* 
a year, and is not permitted to apply to a single judge out of 
term time, and must also give two months previous notice of bis 
intended application; therefore, Be it enacted, That if any debt
or, who shall petition in virtue of the said original act and the 
supplement thereto, shall be imprisoned at the time of exhibit
ing his petition, it shall be lawful for the county court, or any 
judge thereof, to order the sheriff, or other officer, in whose 
custody he shall be, to bring him or her before such court or 
judgex at a certain time in the said order to be appointed, for 
the purpose of taking the oath,- or affirmation, in the said original 
act prescribed to be'taken by an insolvent debtor, and the said 
sheriff, or other officer, shall obey the said order, and shall be 
entitled to a preference, after a discharge of all liens on the 
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November, said debtor's estate, to all other creditors, in the paymen 
1807. account igainst the said debtor for legal fees of impriso 

V ^ Y ^ and his reasonable expenses in carrying the said debtor 
county court, or any judge thereof, in obedience to the o 
aforesaid, any thing in the said original act or the supp 
thereto notwithstanding; and the court, or any judge tl 
may direct that the body of such debtor shall be disc! 
from imprisonment, and appoint a time when suoh debto 
appear before the county court to answer interrogatories 
his creditors may propose to him, on not less than three n 
notice, as by the said original act is provided, any- thing i 
said original act, or the supplement thereto, to the contrar; 
withstanding; provided that such discharge from imprisoi 
shall not operate as a discharge of any of the debts of tb< 
imprisoned debtor, and provided, that the said imprisoned 

. or, at the time of his discharge, it required by the county c 
or any judge thereof, shall enter into a bond, with such pe 
and security as the county court, or any judge thereof, sha 
rect and approve, conditioned for his personal appearanc 
such time or times as the said court, or any judge thereof,, 

' direct, to answer the allegations of his creditor or credi 
according to the provisions aforesaid, and if the said debtor i 
not enter into bond aforesaid, if required by the county cc 
or any judge thereof, then such debtor shall remain in con] 
ment until the application, if objected to, shall be decided uj 
. By 1808, ch. 71, no notice previous to application to be given by jmj 
oned debtors. 

IV. And, whereas the said original act requires that \ 
debtor who shall apply for the benefit of the said act, shall j 
duce to the court, or judge, to whom he shall apply, the ass< 
in writing, of so many of his creditors as have due to them t 
thirds of the amount of the debts due by such debtor at the ti 
of his application, and in many instances more than one-third 

. the debts due by debtors applying for relief is due to banks 
other corporate bodies, or to the estates of persons deceased, 
to trustees who represent creditors or others, and the offia 
having charge of the affairs of such corporate bodies, the exec 
tors ancl administrators of such deceased person, and the trt 
tees before mentioned, although not desirous of preventing £ 

dieŝ &c. may" ̂ ^ ^ of such debtor, do not conceive themselves authoria 
sign'their as- to consent to his release; therefore, Be it enacted, Thatinqrd 
sent to debt- to remove all doubts as to the power of such corporate bodie 
o« release, executory administrators and trustees, to sign their assent to tt 

release of any insolvent debtor, under the insolvent law of th 
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state, the said corporate bodies, executors, administrators and November, 
trustees, be, and they, or any of them, are hereby declared duly 1807. 
authorized to sign their assent to such release of any insolvent ^^y^J 
debtor, whenever they, or any of them, shall deem the same right 
and proper. 

C H A P T E R L X X L November, 
1806 

A Further supplement to the act,* entitled, An act for ^ J , 
the relief of sundry insolvent debtors, passed at No
vember session, eighteen hundred and five. 

• 1805 Chapter 110. 

WHEREAS, by the construction which has been given by PreambU, 
some of the courts of this state to the third section of an act, 
supplementary to an act to which this is also a supplement, pass
ed at November session, eighteen hundred and seven, it appears 
that the object of the legislature thereby contemplated has not 
been accomplished; therefore, 

II. BE IT ENACTED, by the General Assembly of Maryland, imprisoned 
That any imprisoned debtor may hereafter, immediately upon debtors may 
his or her confinement, without any previous notice, make ap- t ion ^thout 
plication, by petition in writing, to the court of the county in previous no-
which he or she shall be so imprisoned, or to any judge thereof, tice,>on <*** 
upon his or her complying with the other provisions of the saidgJJJJJJ^, 
original act, and the supplements thereto, except that provision visions of the< 
which requires the assent of two-thirds of his or her creditors, original aot, 
and it shall thereupon be lawful for the said court or judge t o J J ^ ^ S J ^ 
order the sheriff, or other officer in whose custody he or she shall the body from 
be, to bring him or her before such court or judge, at a certain prison, and ap-
time in the said order to be appointed, for the purpose of taking ^JjJ^fjjf0"' 
the oath, or affirmation, in the said original act prescribed to swep jnterro-
be taken by an insolvent debtor, and the said sheriff, or other gatories,&c. 
officer, shall obey the said order, and shall be entitled to a pre
ference, after a discharge of all liens on the said debtor's estate, 
to all other creditors, in the payment of his account against the 
said debtor for legal fees of imprisonment, and his reasonable 
expenses in carrying the said debtor to the county court, or any 
judge thereof, in obedience to the order aforesaid, any thing in 
the said original law, or the supplements thereto, notwithstand
ing; and the court, or any judge thereof, may direct that the 

4 
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November, body of such debtor shall be discharged from imprisoi 
1808. and appoint a time when such debtor shall appear befoi 

v ^ y * j county court, to answer interrogatories which his creditor 
propose to him or her, on not less than three months noti 
by the said original act is provided, any thing in the sai 
gmal act, or the supplements thereto, to the contrary noi 
standing; provided that such discharge from imprisonment 
not operate as a discharge of* any of the debts of the sai 
prisoned debtor, unless the said debtor shall, before his 
tearing, obtain the assent, in writing, of two-thirds in ai 
of his or her creditors; and provided, that the said imprii 
debtor, at the time of his discharge by the county court, o 
judge thereof, shall enter into bond, with such penalty and 
rity as the county court, or any judge thereof, shall direc 
approve, conditioned for his personal appearance at such 
or times, as the said court, or any judge thereof, may dire* 
answer the allegations of his or her creditor or creditors 
cording to the provisions aforesaid, and if the said debtor 
not enter into bond as aforesaid, if required by the county c 
or any judge thereof, then such debtor shall remain in con 
ment until the applications, if objected to, shall have been 
cided upon. 

III. AND BE IT ENACTED, That in all cases of petition 
Court may ap-insolvent debtors, as well those that are now depending as tl 
tee î̂ whom * a t m a ^ ^ e r e a ^ e r aPPty ^or the benefit of the acts for the n 
al?the proper-°f insolvent debtors, the court before whom such petition i 

S u &c. of the be depending, or any judge thereof, may appoint a trustee 
. ©tow shall the benefit of the creditors of such debtor, and may order 
yesT la y such trustee shall enter into bonds, with such surety or sure 

as the said court or judge shall approve, and on filing such b 
with the clerk of the court, all tne property, real, personal i 
mixed, of such debtor, and also all claims which shall be due 
such debtor, shall immediately be vested in such trustee, 
the use and benefit of the creditors of such debtor, any thing 
any other law to the contrary notwithstanding. 
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CHAPTER CLXXIX. *!$£*'• 

An Act relating to the Act,* entitled, An Act for the v-^v^ ; 

relief of sundry Insolvent Debtors, passed November 
Session, eighteen hundred and five, and to the several 
Supplements thereto. 

* 1805, ch. 110. 

B E r r ENACTED, by the General Assembly of Maryland, That Benefit of the 
it shall and may be lawful for the county courts of the respective act extended. 
counties, or the several judges thereof during the recess of the 
said court, to extend to all such persons as may apply to such 
court for die same, all the benefits and privileges intended to be 
given to the persons included in the said act, on their complying 
with the provisions of the said original act and of the several 
supplements thereto. 

• 

" December, 
1812. 

CHAPTER LXXVH. 
A further additional supplement to the act entitled "An 

act for the relief of sundry insolvent debtors.w 

Sec. 1 B E rr ENACTED by the General Assembly of Mary- Deeds, con
tend, That all deeds, conveyances, transfers, assignments or J^ff^Sh^Sl 
gales of any property, real, personal or mixed, or of any debts, intent of be-
rights or claims, to any creditor or creditors, security or secu- coming insol-
rities which shall hereafter be made by any person with a view, JJU^jf6 

or under an expectation of being or .becoming an insolvent debt-whom such 
or, and with an intent thereby to give an undue and improper property shall 
preference to such creditor or creditors, security or securities,ye8t* 
shall be absolutely null and void, and the tide to property or 
claims so attempted to be conveyed, transferred, assigned or 
sold, shall vest in the trustee or trustees of such insolvent debt
ors, as effectually as any property specified in the schedule of 
such insolvent 

II. And be it enacted. That any creditor of an insolvent debt- Creditors as-
or, who assents that such insolvent debtor shall obtain the bene- ̂ J J S shall 
fit of the insolvent law, shall make affidavit, or affirmation, (as obtain the be-
the case may be) that the said debtor is bona-fide indebted to ™fit of insol-
him in the sum claimed as due, and that he has received no se- ^j j j j j j j /1 1^ 
curity or satisfaction for the same, or any part thereof, before &c. ° a v i ' 
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December, some justice of the peace of this state, or notary public residing 
181$. in the United States; and without such affidavit or affirmation 

s^r*v* '̂ annexed to the assent aforesaid, such creditor shall not be in
cluded among the assenting creditors. 

III. And be it enacted, That any debtor who shall petition for 
Who shall be the benefit of the insolvent laws, and shall comply with all the 
entitled to a terms and conditions of such laws, except obtaining the assent 
{ease.nal r°" °f two-thirds of his creditors in amount, shall be entitled to a 

personal release, except in case where interrogatories or allega
tions have been filed) and have not been satisfactorily answered 
and decided in favor of such debtor, which release shall be a 
good and effectual discharge of the person from all arrests on 
mesne or execution process, on account of any debt or contract 

ProYiao. incurred or entered into by such insolvent debtor. Provided, 
such debtor shall at the time of his arrest on mesne process, ex
ecute a warrant of attorney, authorizing some attorney to ap
pear for him in the court to which such process is returnable. 

IV. And be it enacted, That no person shall be entitled to the 
Pinal release, benefit of said insolvent laws oftener than once in two years, 

nor shall any debtor be entitled to a full and final release a se
cond time, until he shall pay over or convey to his trustee or 
trustees, estate sufficient in amount to pay fifty per cent of his 
debts at the time of his second application as aforesaid; nor to 
a full and final release a third time, until he shall pay over or 

Tnte ^ l i ? n convey to his trustee or trustees, estate sufficient in amount to 
Se?ctof W seventy-five per cent of his debts, at the time of his third 
1820, c. 108. application as aforesaid: Provided, That nothing in this act con

tained shall prevent the right of such petitioner to obtain the 
benefit of a personal release in such cases. 

V. And be it enacted^ That if any petitioning debtor shall not 
Parsons yex- ^ abie to produce to the county court at the time of his final 
hoTdlngthek h e a r i n& t n e a 8 8 ^ of two-thirds of his creditors in amount, and 
assent against whom no interrogatories or allegations shall have been 

filed, or if filed, shall have been satisfactorily answered or de
cided in favor of such debtor, and the said debtor shall allege 
in writing to the county court, within six months after the time 
of his final hearing as aforesaid, (having given to his creditors 
one month's notice in the manner prescribed in the act to which 
this is a supplement, of his intention) that he is not able to obtain 
the assent of two-thirds of his creditors in amount, and that such 
assent is vexatiously and unreasonably withheld, it shall be in the 
power of the county court to examine in a summary manner, into 
the truth and merits of such application, and where in their opi
nion, such assent shall.be vexatiously and unreasonably withheld, 
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the said court is hereby authorized to extend to such applicant December, 
the full benefit of the acts of insolvency. 1812. 

VI. And be it enacted, That the appointment of a trustee or ^*-y^j 
trustees under said insolvent laws, shall operate as an assign- Appointment 
ment of all the insolvent's property, so as to vest the title to °£ t rus tecs 

the same in such trustee or trustees, without the necessity of as an assign-
such insolvent executing a deed thereof: Provided, T h a t nothing ment of in-
in this act contained, shall be construed to extend to applications s o l v e n t ' 8 P r o " 
now pending for the benefit of said insolvent laws. pe r y' 

CHAPTER CXXII. February, 

An additional supplement to the act entitled, an act s^v-^ 
for the relief of sundry insolvent debtors. 

Petitions not 
to be contiu-I. B E IT ENACTED by f/ie General Assembly of Maryland, 

That no petition for the benefit of the original act for the ben- JJJ ; 
efit of sundry insolvent debtors , and the several supplements there
to , now depending in any of the county courts of this state shall 
b e continued beyond the second session of such court next 
after the passage of this act , unless in cases where the court 
shall b e satisfied a further continuance is necessary to procure 
testimony, material and competent on the trial of any allega
tions made against the petitioner's discharge, nor shall any such 
petition hereafter to be filed, be continued beyond the first 
court next after the filing thereof unless for the causes aforesaid. 

II. And be it enacted, That upon the dismassal or withdraw- Dismissal of 
ing of any petition for the benefit of said acts, or upon deci- petitions. 
sions thereon against the petitioner, it shall not be necessary to 
revive by scire facias any judgement which may have been sus
pended by such petition, and process of execution may be 
issued upon such judgments as if no such suspension had taken 
place. 

III. And be it enacted. That the time intervening between the J g j * of Kmi" 
petitioning of any of said debtors and the time that any of said on> 

petitions may be dismissed, shall not be computed on any plea 
of limitation so as to defeat any claim of any person against 
such debtor. 
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February, 
1816. CHAPTER CCXXI. 

An act relating to Insolvent Debtors in the Cil 
County of Baltimore. 

SBO. I. Beit enacted by the General Assembly of Mai 
Governor and That the governor and council shall commission three p 
C°-IItCil mm£-0^ k^* knowledge, integrity and experience, as commis; 
ŝ ners?nUIUa"crf insolvent debtors for the city and county of Baltimor 

from and after the issuing such commission, the said comm 
ers shall have and exercise the powers and authority herei 
mentioned. 

2. And be it enacted. That in all cases of applications 
shall hereafter be made to Baltimore county court, or the j 
thereof, for the benefit of the insolvent laws of Maryk 
shall be the duty of the court, or the judge to whom the ap 
tion may be made, forthwith to refer the same, together wi 
schedule, petition, and other papers, to the said coinmissic 
who shall thereupon appoint a provisional trustee to take pc 
sion for the benefit of the creditors of such insolvent debt< 
all property, estate and effects, books, papers, accounts, bi 
notes, and evidences of debt; and the said commissioners 
take bond, with security to be by them approved, for the apj 
ance of such insolvent debtor, to answer such interrogatori 
may be propounded to him by any of his creditors, or sue 
legations as maybe filed against him, within the time herein; 
mentioned; and the said commissioners shall immediately th 
after report to the said court, or judge, that the trustee app< 
ed by tnem as aforesaid, is in possession of all the propert 
such insolvent debtor, and the said court, or judge, shall th 
upon grant a personal discharge to such insolvent debtor. 

3. And be it enacted, That the said commissioners shall, wii 
ten days from the time of such personal discharge being gran! 
cause notice to be given in one or more newspapers in the < 
of Baltimore, that such personal discharge hath been grant 
and of the time fixed by the said court or judge for the fi 

All applica
tions to the 
court or 
judges to be 
referred to 
commission
ers. 

Commission-
e n to cause 
notice to be 
given, &c. 

Modified b; 
1830 c 
§ 1 . 

rig hearing, and requiring the creditors of the insolvent to appeaj 
1 such time and place as the said commissioners may appoint, 

attend and nominate some person or persons whom the said co 
missioners shall appoint as trustee or trustees, for the benefit 
the creditors, and to give to the said commissioners all inforn 
tion in their possession to enable them to report to the court 
hereinafter directed. 
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4. And be it enacted, That the notice herein before directed to Deceraber, 
be given by the commissioners shall be in lieu of the notice di- 1816. 
rected to be given by the act, entitled, An act for the relief of v-^v-w 
sundry insolvent debtors, and the expense of giving such notice —•to J* i n 

shall be defrayed by such insolvent debtor. }£c
u
te

0
d
f * • { * • 

5. And be it enacted, That it shall be the duty of the said com- original act. 
missioners diligently to inquire and examine into the nature and Duty of com-
circumstances of all such applications, and the said commission- missioned. 
era shall have power to compel such insolvent debtors to answer 
on oath all interrogatories touching the subject matter, which 
may be exhibited or propounded on behalf- of the creditors, or 
any of them, and if upon such examination it shall appear that 
the said insolvent debtor hath complied with the terms and con
ditions of the insolvent laws, and hath acted fairly and bona fide, 
it shall be the duty of the said commissioners to report the same 
to Baltimore county court, and return the schedule, and all pro
ceedings which may have been had before them, to the office of 
the clerk of Baltimore county court, there to be recorded, and 
the said judges shall thereupon grant a full and final discharge 
under such laws, without requiring the assent of the creditors of 
such insolvent debtor, Provided however, that the judges shall Provisos. 
not grant such final discharge if allegations shall be filed by any 
creditor of such insolvent debtor, at least ten days before the 
time fixed for the final discharge of such debtor, until such alle
gations shall have been heard and determined in favour of such 
insolvent debtor, And provided also, That nothing herein contain
ed shall be construed to deprive the creditor or creditors of any 
insolvent debtor of the right of filing allegations at any time 
within two years from the time of discharge. 

6. And be it enacted, That all deeds, conveyances, transfers, Conveyances, 
assignments or sales, of any property, real, personal or mixed, siT'ng an un-
orof any debts, rights or claims, to any creditor or creditors, ence^deciared 
security or securities, which have been or shall hereafter be void.' 
made, by any person, with a view or under an expectation of be
ing or becoming an insolvent debtor, and with an intent thereby 
to give an undue and improper preference to such creditor or 
creditors, security or securities, shall be absolutely null and void, 
and the title to property or claims so attempted to be conveyed, 
transferred, assigned or sold, shall vest in the trustee or trustees 
of such insolvent debtors, as effectually as any property specified 
in the schedule of such insolvent debtor, Provided however, that 
no insolvent debtor shall be precluded from the benefit of the 
insolvent laws on account of any such deeds, conveyances, trans
fers, assignments, or sales as aforesaid. 
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DecemW, 7. jfrui 6c ti enacted. That the said commissioners, (a 
1816. of whom shall be competent to act) shall be entitled to 

\ ^ v ^ >̂r their services such compensation as the judges of Ba 
Commission- countycourt may deem to be .reasonable and proper, whi 
J,jJn̂

ompen8a" compensation shall be paid by the petitioner, or his trui 
the said court may order and direct 

8. And be it enacted, That all such parts of the act pa 
Repeal. November session eighteen hundred and five, entitled, An 

the relief of sundry insolvent debtors, and the several i 
ments thereto, as are inconsistent with, or repugnant to, tl 
visions of this act, or any of them, be and tne same are 1 
repealed. 

CHAPTER CLXXXIII. 

An additional Supplement to the act, entitled, A 
February, for the relief of sundry Insolvent Debtors, p; 

1817. November session eighteen hundred and five, 

BE IT ENACTED, by the General Assembly of Maryland 
applyto ud>. any imptisoned debtor may hereafter, immediately upon 
es of orphan her confinement, make application, by petition, in writi 
court any judge of the orphans court of the county in which 

she shall be so imprisoned, for discharge from said confine 
and the said judge shall have, and he is hereby invested 
the same power as is exercised by a judge of the county < 
to grant such discharge, upon the petitioner giving bond, 
security, and m a penalty to be approved and preserved bj 
judge for his or her appearance before the judges of the © 
court of sau} county, at a time to be appointed by said ji 

( for a hearing before said court, on said petition, according i 
provisions of the said original act 

II. And be it enacted, That the said judge of the orphans • 
Whoareves- in the execution of this act, shall have and exercise al 
ted with same p 0 W e r s which are had and exercised by any judge of a cc 
judges 'of court under the original act, and the several supplements the 
county courts III. And be it enacted. That all proceedings to be had bj 
Proceedings j u a g e of the orphans court under this act, shall be by 
to be lodged lodged with the clerk of the county court, within thirty 
with clerk, thereafter, and the judges of the court shall proceed thereoi 

cording to the provisions of the original act, and the sei 
supplements thereto. 
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IV. And be it enacted, That the act of assembly, entitled, An February, 
act for the relief of insolvent debtors, passed in the year seven- .1817. 
teen hundred and seventy-four, be, and the same is hereby re- ^-v-w 
pealed. itepeal. 

V. And be it enacted. That the said judge of the orphans court Compcnsa-
shall be entitled to the sum of one dollar as a compensation for tion. 
his trouble, to be paid by the said debtor. ' 

VI. And be it enacted, That nothing herein contained shall be N o t t0 reI»te 
held to repeal, alter or change, An act, entitled, An act relating BJJJJJJJJJ, ^ 
to insolvent debtors in the city and county of Baltimore, 

VII. And be it enacted, That in all cases where application Applications 
hath or shall hereafter be made to any judge of the county or not to be dis-
orphans court, for the benefit of the act to which this is a sup- mksed> &c« 
pletnent, the petition shall not be dismissed by the county court 
before the term appointed for the hearing of such application 
by the judge to whom the same hath been or shall be made. 

C H A P T E R LXXXIV. 

A Supplement to an act, entitled. An act relating to In- J<^!^' 
solvent Debtors in the City and' County of Balti- '^Jz^L, 
more. , 
1. Be it enacted, by the General Assembly of Maryland, That Passed Jan. 

all applications by any person or persons residing in the city or ^HMSOM1 

county of Baltimore, for the benefit of the insolvent laws of for the bene* 
this state, shall hereafter be made to the commissioners of in- fit of insol-
solvent debtors for the city and county of Baltimore, appointed Jent l*,W81° 
in virtue of the act to which this is a supplement, or to either of commission-0 

them, instead of being made to Baltimore county court, or the ers, &c. 
judges thereof; and the said commissioners are hereby authoriz
ed and empowered, to administer to the applicant the oatht di
rected to be taken by the said insolvent laws, and they, and 
each of them, are hereby vested with all the powers of Balti
more county court, or the judges thereof, in relation to such ap
plication, and shall grant a personal discharge to such applicant 
in the same manner as Baltimore county court, or any judge 
thereof, is directed by the second section of the act to which 
this is a supplement, and they shall fix the time for the final hear* 
iog before Baltimore county court; and if upon the examination 
directed to be made by the said act, it shall appear that the said 
applicant hath complied with the terms and conditions of the 

5 
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January, said insolvent laws, and hath acted fairly and bona .fide 
1819. be the duty of the said commissioners to report the sam 

'-—~-~*-' timore county court, in the manner directed by the fiftl 
of the act to which this is a supplement, and the said co 
proceed thereon as directed by the said section: and if 
appear, to the said commissioners, that the said applies 
not complied with the terms and conditions of the said i 
laws, and hath not acted fairly and bona fide, it shall be 
of the said commissioners to certify the same to BJ 
county court 

2. And be U enacted. That if any person or persons, I 
Persons ob- jggted on a writ of capias ad respondendum (issued agai 
sonaî dn?** her o r them,) shall obtain a personal discharge from 1 
charge and commissioners according to the provisions of the insolvel 
n o ^ * j a i n i n * and such person or persons shall not obtain a final di 
a^ al one, u n ^ e r s u cjj j a w g ^ ^ e n ^ j n every g u c n Q^^ jf any 8U] 

tion shall or may be depending against such person or j 
in which his, her or their common appearance had been 
ed, it shall and may be lawful for the plaintiff or plaintifl 
in, or his, her, or their attorney, in cases where special 
demandable by law, to issue forth, out of the court in wh 
suit or action shall or may be depending, another writ of 
ad respondendum or other process, against the said defen 
defendants, stating therein that he, she, or they, had obt 
personal discharge, but had been refused a final discha: 
der the said insolvent laws; and it shall and may be law 
the sheriff, or other officer, to whom the said writ shall 
rected and delivered, to arrest and take the body of the 
dant or defendants, and him, her, or them, safely keep, ui 
she, or they, shall give special bail in such suit or actic 
there shall be the same proceedings on such new writ or p 
as if the said original writ had never been issued, or coui 
been had on the said original writ in case the personal dia 
bad never been'granted. ' 

No applicant 3. And be it enacted, That no applicant who shall ha? 
who has ob- tained a personal discharge from arrest upon any writ of 
tained a per- ^ respondendum, ehall be allowed to withdraw his petit 
charge to be application, unless he shall produce to the commissioners, 
allowed to tificate from the clerk of the county court, that bail bond, 
withdraw his p 0 w e r 0f attorney, has been filed in such suit or suits, o 
petition,**. Jjai baii entered Oiereon. 

4. And be it enacted. That in all cases where any applies 
hâ nl̂ ob*0* the benefit of the insolvent law shall have received a nei 
tained a final discharge, and shall not have obtained a certificate of final 
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charge, either in consequence of withdrawing his application or January, 
by reason of allegations, filed against such applicant, or his not 1819. 
complying with the terms prescribed by law, or on any other «.—».-̂ ~» 
account whatever, such person shall not be permitted again tp discharge, 
apply to the commissioners, for the benefit of the several acts of nJited'agS 
insolvency, for the term of two years next after such personal to apply, &c. 
discharge as aforesaid. 

5. And be it enacted. That if allegations shall be filed against if allegations 
any petitioner for the benefit of the insolvent laws of this state, filed, and 
and the said allegations shall be found against such petitioner by p^tmo^e?^ 
the verdict of a jury, then such petitioner shall not. thereafter verdict of ju-
be entitled, either to a personal discharge, or a final discharge, «y» n<* •»**-
or to any benefit whatever, of the said insolvent laws. charge. 

6. And be it enacted, That in all cases now depending, or ^ ^ * 
hereafter to be brought before the said commissioners, and in c***» «» 
which they shall report unfavourably to the applicant or appli- J^^con*. 
cants for die benefit of the insolvent laws, they shall have power, report unfa-
and it shall be their duty, to transmit to the Clerk of Baltimore vourably to 
county court all deeds of assignment executed by any such ap- aJphca?t8,

be 
plicant or applicants, and all such other papers relating to the transmitted 
estate of such applicant or applicants, and brought before them, to clerk of 
as they may deem it proper to have preserved and recorded, jounty court 
and that it shall thereupon be the duty of the said clerk to re
cord all such deeds ana papers in his office, in the manner in 
which deeds for the conveyance of lands are now directed to be 
recorded, and to give certified copies thereof in like manner, 
which shall be evidence, as in case of other deeds; and the 
said clerk shall be entitled to receive such fees for recording 
the said deeds and papers, as are allowed by law for recording 
deeds in other cases, to be paid by the trustee out of the effects 
assigned to him; and in all such cases as are above mentioned, 
where the report of the commissioners shall be unfavourable to 
the applicant or applicants, the said commissioners shall cause 
the trustee to proceed, and it shall be his duty to proceed, in the 
execution of the trust, in the same manner, and subject to the 
same rules, regulations and restrictions, as if the report of the 
said commissioners had been favourable to such applicant or ap
plicants. _ 

7. And be it enacted, That in every case now depending, or maneS uu* 
hereafter to come before the said commissioners, in which a teeisapDoin-
permanent trustee shall be appointed, different from the provi- ted» de?« of 
sional trustee, thev shall cause a deed of transfer and assign- b^^acy^ 
ment of, and for all the estate, property, rights, credits and ef- to him. 
fects, of the insolvent or insolvents, to be forthwith executed 
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January) 
1819. 

ProTMional 
trustees to 
give bond, 

by the provisional trustee or trusstees, to the permanc 
tee or trustees, and lodged with them among the papers 
ing to the case in which it shall have been executed. 

8. And be it enacted, That every provisional trustee tc 
pointed by virtue of the act to which this is a supplem 
the estate and effects of any applicant or applicants, for tl 
efit of the insolvent laws of this state, shall, before he 
such, give bond, with good.and sufficient security, to be 
ved by the said commissioners, for the performance of hi 
and for the transfer and delivery over of the said estate i 
fects to the permanent trustee or trustees to be appoint 
virtue of tqe said act, and if any provisional trustee, so 
appointed, shall, on the appointment of a permanent tins 
trustees, as aforesaid, and on the order of the said comm 
ers to deliver over to such permanent trustee or trustee 
said estate and effects, on a day in the said order to be n 
which order the said commissioners are hereby empowers 
directed to make, fail or neglect to comply with such on 
shall be the duty of the said commissioners, and they are h 
authorised and required, to report such failure or neglect, 
the order by them made as aforesaid on such provisional 
tee, to Baltimore connty court, or in the recess thereof 1 
chief judge of the said court, and the said court, or chief % 
shall be, and hereby is thereupon authorized and required tc 
ceed by attachment against such provisional trustee, as in < 
of contempt, for compelling him to deliver over the said € 
and effects, in conformity with the order aforesaid, or with 
other and further order, as the said court or chief judge 
make in that behalf; Provided always, that nothing herein conta 
slwll be construed to protect the sureties of such provisi 
trustee against a recovery on the said bond, in case any pa 
the said estate or effects shall not be delivered over in pu 
ance of any ordftr made, or attachment issued, by virtue of 
act 

9. And be it enacted, That the allowance made to the c« 
missioners by the law to which this is a supplement, toget 
with all costs attending the application of any person or f 
sons petitioning for the benefit of the same, shall be first p 
Out of the effects of said applicant, but no person shall be re/ 
ed a hearing, or be prevented from receiving the benefit there 
in consequence of the insufficiency of his or her effects to p 
the same. 

10. And be it enacted, That all cases which shall be depet 
fogat the MS- inS before the said commissioners at the time Of passing tl 

Proviso; 

Allowance 
to commis
sioners to be 
first paid out 
of effects of 
applicant. 
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act, shall be proceeded on in the saine manner, as if this act had January, 
not been passed, except so far as relates to the recording of i8l9. 
deeds or other papers, and to the execution of the trust, incases \~~~-^*~\ 
where the report of the commissioners shall be unfavourable to sin8 «f this 
the applicant or applicants for the benefit of the insolvent laws, Ĵ dJededon 
and to proceedings against provisional-trustees for compelling as if this act 
them respectively to deliver over to the permanent trustee or JjjJ not pas-
trustees the estate and effects of any insolvent debtor or debtors. sed. 

CHAPTER CVIII. 
An Act respecting the assent of Creditors to the Release ^JS?* 

of Debtors under the Insolvent Laws of this State, ^ j : ^ 
1. Be it enacted by the General Assembly —*, That all Banking corn-

individuals, banking companies, or any corporate bodies, t°th^rizCfj>
0
au" 

whom any debt now is, or may hereafter be due, shall be capable, giTe their as-
and each of them is hereby authorized and empowered, to give sent to final 
their assent respectively to the final release of any petitioner for relett8e»&c* 
the benefit of the act of assembly, entitled, An act for the relief 
of sundry insolvent debtors, passed at November session eighteen 
hundred and five, and its several supplements, without discharg
ing, or in any wise affecting the right of such individual, bank
ing company, or corporate body, to recover the debt or sum of 
money from which said petitioner shall be released, of any en
dorser or other person wno may also be liable or bound for the 
payment of the same. 

2. Jlnd be it enacted. That such assent of any banking compa- Such assent 
ny, or other corporate body, to the release of any petitioner for J?** ** 5>TeI1 

the benefit of the act of assembly aforesaid, and the supplements 8Xnt, &cT 
thereto, may be given by such company or corporate body, 
through the President of such banking company or corporate 
body, and the affidavit or certificate of such president, of the 
amount due any such company or corporation, shall have the 
same effect, and entitle such petitioner to the same relief, as is 
afforded by the insolvent laws of this state, when the said affida
vit is. made by a creditor assenting to a release of his own parti* 
culardebt 

3. And be it enacted. That so much of the fourth section ofpart of 4th 
the act, entitled, A further additional supplement to the act, en- section of an 
titled, An act for the relief of sundry insolvent debtors, passed act "P6*1^ 
at November session, eighteen hundred and twelve, as requires 

• The words "of Maryland" omitted in the engrossed law. 

Digitized byG00gl( 



38 INSOLVENT LAWS OP MARYLAND. 

January, an insolvent debtor to pay over or convey to his trustee 
1820. tees sufficient in amount to pay fifty per cent, of his debt 

N ^ * * - ^ / time of his second application, and also so much of the ss 
tipn as requires the insolvent debtor, before he shall c 
final release a third time, to pay over or convey to his 
or trustees, estate sufficient in amount to pay seventy-fi 
cent, of his debts, at the time of his third application, be a 
same are hereby repealed. 

January, 
1820. 

Commission
ers to ap
point perma
nent trustee, 
fcc. 

Not less than 
two of them 
to act upon 
any petition, 
&c. 

Proviso. 

CHAPTER CLXXXII. 

A Further Supplement to the act, entitled, an act 
ting to Insolvent Debtors in the City and Com 
Baltimore. 
1. Be it enacted by the General Assembly of Maryland. 

from and after the passage of this act, it shall, and may be 
for the commissioners of insolvent debtors in the city and 
ty of Baltimore, at any time after an application made to 
for the benefit of the insolvent laws, to appoint the pern 
trustee required by the said laws, whenever a majority < 
creditors in value, their agents or attorneys, shall nomins 
writing, and recommend any person for that purpose, and 
such appointment, it shall not be necessary for the said coi 
sioners, in giving notice of the personal discharge, and the 
fixed for the final hearing, according to the provisions of th 
to which this is a supplement, to require the creditors to a 
and nominate some personor persons to be appointed trust 
trustees for their benefit, but it shall be the duty of the 
commissioners to state, in the said notice, that an appoint 
has been made by them in pursuance of the recommendatii 
aforesaid. 

2. And be it enacted, That not less than two of the said < 
missioners shall be authorized to act upon any petition fo 
benefit of the insolvent laws of this state, to appoint trus 
grant discharges, or generally to perform any of the func 
reposed in the said commissioners by law, any thing in any 
mer act to the contrary notwithstanding; Provided always, 
this section shall not be construed to make void any proo 
ings heretofore rightfully had by the said commissioners, w 
less than two of the said commissioners may have acted i 
any petition submitted to them. , 
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CHAPTER CLXXXVL '*%£&? 
An act to provide for the support and maintenance of x—-s'~-' 

Debtors actually confined in prison. 
1. Be it enacted by the General Assembly of Maryland, That Crcditorg to 

from and after the first day of March next, whenever any debtor, pay sheriff 
arrested on a capias ad satisfaciendum, issued by any justice of 87$ cts, 
the peace of this state, or otherwise committed for the nonpay- *eckl^ J?* 
ment of any judgment recovered before a justice of the peace debtor, &c. 
of this state, shall be delivered, by the constable, to the. custody 
of the sheriff, it shall be the duty of the creditors at whose in
stance such debtor shall be arrested or committed as aforesaid, to 
pay to the sheriff, within two davs after the said prisoner shall 
oe so delivered to the custody of the sheriff, the sum of eighty-
seven and a half cents, for the support and maintenance in pri
son of the said debtor, and the like sum weekly thereafter, for 
the same purpose, so long as the said debtor shall be imprison
ed at the suit of such creditor; and if default shall be made in 
any one of the payments herein before directed, and the said 
debtor shall be confined for debt, and for no other cause, it shall 
then be the duty of the sheriff forthwith, upon such default, to 
certify the same in writing, under his hand, to some justice of 
the peace of the county where such debtor shall be confined, in 
which certificate shall be set forth the day on which the said 
debtor was committed to the custody of the sheriff, and the pay
ments made by the creditor for his support, if any, and the day 
on which default of payment as aforesaid was made, and upon 
the production of sucn certificate, to any justice of the peace 
aforesaid, it shall be the duty of such justice to endorse there
on an order to the sheriff to discharge such debtor from con
finement, who shall thereupon be accordingly discharged by proTisoi. . 
the sheriff, Provided always, that such discharge shall not pre
clude the creditor from proceeding afterwards, as often as the 
creditor shall think proper, against such debtor, by fieri facias, 
capiat ad satisfaciendum, or otherwise, on the judgment afore
said; and in case such proceeding shall be by capiat ad satisfa
ciendum^ the same shall be subject to the provisions herein be
fore contained for the maintenance and support of such debtor, 
And provided alto, that if any such debtor, while in actual con
finement as aforesaid, shall be arrested on a capiat ad satisfa
ciendum issued at the suit of any other creditor, or be other
wise committed for the nonpayment of any judgment, rendered 
by any justice of the peace, or by any county court of this state, 
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February, or the nonperformance of any decree for the payment of 
1820. made by any court of equity in this state, it shall be lav 

* .^- , -w the creditor, at whose instance the said subsequent an 
commitment may be made, to pay for the support and m 
ance of such debtor in prison, in the manner nerein bef 
rected, and in case such payments shall so be made, th 
said debtor shall be detained in prison notwithstanding tl 
fault of the creditor at whose instance the said debtor w 
ginally arrested or imprisoned. 

ft. And be it enacted, That whenever any person, aft< 
When penon day herein first mentioned, shall be actually committed 
is committed confined in goal on any capo* ad satisfaciendum, issued 
ewTt^court1 " ^ c o u n t v c o u r t M m ' 8 8tate» o r t n e c o u r t °^ a P P e a ^ ° f 
^"sheriff to shore, or any court of equity in this state, or shall be othe 
notify credi- committed by any court of law or equity in this state, fo 
^h thelh°fi nonPay inent of any money recovered against him by a 
MJ?*C F1611* or decree, or shall be committed for want of special 

it shall be the duty of the sheriff, to whose custody such d< 
may be committed, immediately to notify, in writing, the c 
tor or creditors at whose instance such- debtor shall be con 
ted, or his or their attorney, that the said debtor is in actual 
finement, specifying in such notice the suit and cause in 
for which the said debtor hath been so committed; and it 
be the duty of the said creditor or creditors, within foui 
days, (exclusive of the day of notice,) after the notice sha 
served as aforesaid, to pay to the sheriff the sum of two do 
and sixty-two and a half cents, and the sum of eighty-seven 
a half cents weekly thereafter, for the support and maintena 
in prison of the said debtor, so long as he shall be confined 
prison at the suit or instance of such creditor or creditors; 
if default shall be made in any of the payments directed by 
section for the support and maintenance of the debtor as afc 
said, then the same proceedings shall be had as are directed 
the first section bt this law in cases where default shall be ma 
in the payments therein mentioned, for the support and mainu 
ance of an imprisoned debtor, the said proceedings to be si 
jcct to the provisions and conditions contained in the first se 
tion of this law. 

3. And be it enacted, That the provisions herein before cc 
N t to ex- tj"ne<* SDaH n o t De extended to any debtor who hath been 
tend to6 per- shall be convicted, on allegations filed against him under the a 
sons convict- of assembly, entitled, An act for the relief of sundry insolvei 
«d under in" debtors, passed at November session, eighteen hundred and fivi 
goiven aw, ^ ^ ^ ^ ^ ^ confined in prison for any debt due or owin 
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from him before his application for the benefit of the said law, Febrmry, 
but whenever any person, so convicted, shall be committed or 1820. 
confined for any debt due or owin£ from him as aforesaid, or v^y-^ 
for the want of. special bail in a suit already instituted, or here
after to be instituted, for any such debt, it shall be the duty of 
the sheriff to support and maintain such debtor while in actual 
confinement, and ne shall be paid therefor the same sum, and in 
the same manner, as is now allowed in cases where persons are 
confined in goal charged with the commission of fel Lony or any 
other crime. 

4. And be it enacted, That if any prisoner shall be discharg- if prisoner 
ed from prison before the expenditure of any of the sums of should be 
money herein before directed to be paid to the sheriff for the ^^mLj 
support of such prisoner, rating the said expenditure at twelve is expended, 
and a half cents a day, it shall be the duty of the sheriff, on the sheriff to pay 
discharge of said prisoner, to repay forthwith to the creditor or j ^ ^ r . 0 

creditors the money so advanced and not expended. 
5. And be it enacted, That the amount which may have been Amount paid 

paid by said creditor or creditors, for the support of such pri- ^ ^ ^ J o f 
soner, shall be considered as a preferred claim, and be first paid debtor to be 
out of the effects of such prisoner, should he or she be finally considered a 
released under the benefit of the insolvent laws of this state, preferred 

6. And be it enacted, That it shall be the duty of the sheriff, cI<um»&c* 
out of the money so paid to him as aforesaid, to furnish daily to sheriff to 
the debtor for whose support and maintenance the same shall be furnish daily 
paid, wholesome provisions of the full value of twelve and a S ^ o n , 6 

half cents, and if any sheriff shall neglect or refuse so to do, &c. ' 
he shall, on indictment and conviction thereof in the county 
court of the county where the offence shall be committed, or in 
the City Court of Baltimore, if the offence shall be committed 
by the sheriff of Baltimore county, forfeit and pay to the state 
the sum of ten dollars for every such offence. 

7. And be it enacted, That the first section of the act of as- section re-
sembly, entitled, An act relating to the sheriff of Baltimore pealed. 
county j passed at December session eighteen hundred and eigh
teen, be and the same is hereby repealed. 

8. And be it enacted, That nothing in this law contained shall Not to ex-
be construed to extend to any person committed for any offence tend t0 *"/ 
against the laws of this state, or for any fine imposed by any SSSSSJSt 
court or magistrate, for any offence against the laws of this state, the laws of 
or for the breach of any ordinance or by-law of any chartered tne 8tate* 
town or city. 

6 
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February, CHAPTER CXCIV. 
1821 

. ^ ^ , A Further supplement to an act, entitled, A n a c t f< 
relief of sundry Insolvent Debtors, passed a t N< 
ber Session, eighteen hundred and five. 
1. Beit enacted by the General Assembly of Maryland, 

Trustee may in *U oases where a trustee hath been, or hereafter shall t 
be discharged, pointed by virtue of the act to which this is a supplement, 

virtue of the act, entitled, An act relating to insolvent debl 
the city and county of Baltimore, it shall and may be law! 
the said trustee, at any time after his appointment, to b 

Prorisos. charged from his trust; Provided, That the said trustee sha 
tition the county court of the county in which he was orig 
appointed, setting forth his desire to be released from the ft 
execution of the said trust, and in all other respects comply 
the provisions of this act; And provided also, That it sha 
be lawful for the said court to discharge any trustee, as h 
before mentioned, unless they shall be satisfied, by comp 
testimony, that it is for the interest of the creditor of such i 
vent, that the said trustee should be so discharged, and unles 
said* trustee shall also produce the assent, in writing, of two-tl 
in value of the said creditors to such discharge. 

2. And be it enacted. That it shall be the duty of the said c 
County court ty court, upon such discharge being made thereupon, to ap[ 
upon such dis-another trustee into whose possession shall be delivered all 
pohvfanotSTr Pr0Per t7 ^ *&*<**, if any> belonging to the estate of the in 
join ano , ̂ ^ debtor, which were originally conveyed to the trustee j 

tioning as aforesaid, or so much thereof as may then be rem 
ing in his possession, subject nevertheless to such exception 
may hereinafter be excepted, and the said petitioning trui 
shall thereupon, under the direction of the court, make the j 
per conveyance and assignments of the same. 

3. And be it enacted, That when the said trustee, so petiti 
Upon transfer ing as aforesaid, shall make the said conveyances and assij 
of property, ments of the property jconveyed to him as trustee, or so mi 
be aliened thereof as may then be remaining in his possession, subject 
&c.18C Mge ' such exceptions as may hereinafter be excepted, and the s 

trustee, thus substituted in his place, shall certify that he 1 
received possession of the said property, producing at the sai 
time a schedule thereof, the said certificate and schedule to 
filed in the clerk's office of the county, and that he has giv 
bond in pursuance of the directions of this act, then the sa 
trustee, so petitioning as aforesaid, shall thereupon be dischar 
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ed from the execution of any further or future duty or obliga- Febrwtry1 
tion arising out of his appointment as trustee for die creditors 1821. 
of the said insolvent debtor. v ^ v ~ ^ 

4. And be it enacted. That the> said trustee, so substituted in Trustee sub-
the place of the trustee so petitioning as aforesaid, shall, under 8?tu1fd» to 
the direction of the court, give bond for the same purpose, andg|ve ' 
in the same manner, that the original trustee ought to have done, 
under the act tot which this is a supplement; which said bond 
shall be recorded and certified, according to the provisions of the \ 
said act, and shall, in the same manner, be good evidence in any 
court of law or equity in this state, and the said trustee shall, in 
all other respects, comply with the provisions of the said act re
lating to the trustee as aforesaid. 

5. And be it enacted, That it shall and may be lawful for any T r g ^ JJJĴ . 
trustee, appointed by virtue of the act to which this is a supple-^ surrender 
ment, or by virtue of the act, entitled, An act relating to insol- his trust, 8MS. 
vent debtors in the city and county of Baltimore, or by virtue of 
this act, to petition the county court of the county in which he 
was appointed, setting forth his desire to surrender his said trust, 
at the same time exhibiting the assent in writing of two-thirds of 
the creditors in value, expressing their wilHngness that the said 
trustee should surrender as aforesaid; and it shall thereupon be 
the duty of the said county court, provided they shall believe 
that the said surrender would not be prejudicial to the interests 
of the creditors, to grant permission to the said trustee to sur
render up his said trust to the said county court, and the said 
trustee snail forthwith, upon such permission, under the direction 
of the court, return into the possession of the insolvent debtor, 
from whom he originally received the same, all the property and 
estate conveyed to him by the said insolvent debtor* or so much 
thereof as may then be remaining in his possession, subject 
nevertheless to such exceptions as may hereinafter be excepted, 
and it shall be the duty of the said trustee, so surrendering as 
aforesaid, to return to the said county court a schedule of such 
property so surrendered, and thereupon the deed, originally con
veying the same to the said trustee, shall thenceforth be deemed, 
and taken, to be void, as regards the said property so returned, 
and upon the said surrender being made, and schedule returned 
as aforesaid, the said trustee shall thereupon be discharged from 
the execution of any further or future obligation or duty arising Court ma- a|. 
out of his appointment as trustee for the creditors of said insol- low trustee 
vent debtor. surrendering 

6. And be it enacted, That the county court shall, in their die- K pirttoTrf 
cretion, allow the trustees assigning or surrendering their trusts estate, ax. 
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by virtue of this act, to retain such portion of the said ti 
tales, as may be necessary for the payment of any debts < 
to become due, by the said trustees, in virtue of their a] 
ments as trustees of the said insolvent debtors, and also 
payment of such commission, not exceeding eight per cent. 
court may deem a reasonable compensation to the said ti 
for their services. 

7. And be it enacted, That if any surplus should remain 
hands of the said trustees, after they snail have paid the 
and retained the commission for which such allowance was 
they shall, under the order and direction of the county cow 
count for the same, and pay the same over, in case of a sun 
of the trust, to the said insolvent debtor, or in his absence 
said court, who shall hold the same, subject to the order c 
said insolvent debtor, and in case of an assignment of the tn 
provided by this act, to the trustee to whom such assigi 
was made. 

C H A P T E R CCL. 

A further supplement to the act, entitled, An act rela 
to Insolvent Debtors in the City and County of. 
timore. 

SEC. 1. BE IT ENACTED by the • General Assembly of M 
land, That in all cases of applications for the benent of th< 

not appearing, solvent laws before the commissioners of insolvent debtors, 
the city and county of Baltimore, or before Baltimore coi 
court, in which the petitioner may fail to appear on the days 
quired by law, that the said commissioners, or Baltimore coi 
court, as the case may be, shall have power, in their discret 
if they believe such failure not to have been designed for fi 
dulent purposes, to continue the case of such petitioner, u 
their docket, until some other convenient day, whereof such 
tice shall be given by the said petitioner as they shall direct 

2. AND BE IT ENACTED, That in all cases in which such f 
May prose- ure may have heretofore taken place, (provided the said cc 
cute. missioners, or Baltimore county court, shall be satisfied it did 

arise from a fraudulent design on the part of the petitioner,) 
said petitioner shall be, and he is hereby authorized to prosec 
a new petition for the benefit of said insolvent laws. 

February, 
18*21. 

Any surplus 
remaining in 
his hands to 
be accounted 
for, Sec. 

February, 

Petitioners 
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CHAPTER CII. January, 
1823. 

A supplement to the act, entitled, " An act relating to v^v-^1, 
insolvent debtors in the city and county of Balti
more." 

BE IT ENACTED by the General Assembly of Maryland, That Second pett-
any applicant for the benefit of the insolvent laws of this state, tion. 
who hath been, or may hereafter be, reported against, by the 
commissioners of insolvent debtois for the city and county of 
Baltimore, on the ground of his not having acted, in the opinion 
of said commissioners, fairly and bona fide, be, and he b here
by authorized to prosecute at any time, a second petition for the 
benefit of said laws, before the said commissioners! upon all the 
other terms and conditions of said laws, notwithstanding the un
favorable report made upon his first petition: Provided, that be- Provisos. 
fore the saia commissioners shall act upon the said second peti
tion, they be satisfied that the applicant did not, at his first ap
plication, retain any property or estate whatsoever, then belong
ing to him, with an intention to defraud his creditors, and that 
he then acted fairly and bona fide; And provided oho, .that the 
said commissioners shall not report favorably upon any applica
tion under this law, unless they be satisfied, that on application, 
the applicant does not fraudulently retain any property or es
tate whatsoever then belonging to him, and that he then acts 
fairly and bona fide. 

II. And be it enacted, That it shall be the duty of said com- interrogato-
missioners to require of every applicant under this law, to an- nes. 
swer again, at the usual time, on oath or affirmation, all the in
terrogatories filed against him on his previous application, as 
well as any others that a creditor or creditors may file against 
him, on his application under this law. 

C H A P T E R CXXII. g^m^ 

A further supplement to an act, entitled, an act for the J ^ ^ ^ 
relief of sundry insolvent debtors, passed at Novem- w """" 
ber session, eighteen hundred and five, chapter one 
hundred and ten. Discharged 
BE IT ENACTED by the General Assembly of Maryland, That l™^?0*7 

any insolvent debtor who has obtained or may obtain a personal cases. * 
discharge under the original act, and the supplements thereto, 
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U ^ y ^ 

February, and to which this act is a further supplement, shall be, i 
1825. or she is hereby declared to be entitled to be dischargee 

custody, upon any attachment or other process, which has 
or may be issued against him or her to enforce the execui 
any decree which has been passed, or may be passed, 
court of chancery, or in any county court, sitting as a cc 
equity, against such debtor, for any debt or claim contract 
fore his discharge, under said insolvent laws; and it shall i 
duty of the chancellor, or any judge of the county court. 
court of equity, as the case may be, to order and direct th 
charge of such debtor from the custody aforesaid. 

II. And be it enacted, That such debtor shall not be entit 
such last mentioned discharge, unless he or she produces t 
chancellor, or the county court, as the case may be, a coi 
his or her said personal discharge, under said insolvent 1 
certified by the clerk of the court granting said discharge 
attested by the seal of said court 

Produce 
copy of dis
charge. 

March, 
1825. 

Security for 
appearance 
conditionally 
dispensed 
with. 

Proviso. 

Residence 
conditional
ly dispensed 

'with. 

CHAPTER CCV. 

An act relating to Insolvent Debtors, 
BE IT ENACTED by the General Assembly of Maryland, 1 

from and after the passage of this act, any judge, of anycou 
court, justice of the orphans9 court, or the commissioners of 
solvent debtors, for the city and county of Baltimore, as 
case may be, be, and they or any of them are hereby author): 
and empowered to receive and entertain the application of * 
insolvent debtor, for the benefit of the insolvent laws of Ma 
land, without requiring from the said insolvent debtor the us 
security for his or her appearance: Provided always, that 1 
said insolvent debtor shall not be discharged from custody, \ 
til his or her application shall have been finally heard and c 
cided: And provided also, that the said insolvent debtor shall, 
all other respects, conform to the requisitions of the insolvc 
laws of this state, except as is hereinafter provided. 

II. And be it enacted, That upon any application, by a citizi 
of another state, for the benefit of the several acts of Assemb 
of this state, passed for the relief of insolvent debtors, the jud̂  
or judges, or commissioners of insolvent debtors, for the cil 
ana county of Baltimore, as the case may be, to whom such aj 
plication is made, are hereby authorized and required to exten 
to the petitioner, the benefit of the said several acts, to the sam 
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extent that he would have been entitled had he been ft citizen Jflarch, 
residing in this state for two years preceding such application; 1825. 
Provided, that the judge or judges or commissioners, for the \^y^j 
city of Baltimore, as the case may be, shall be satisfied that the Repealed by 
petitioner did not come to this state with the intention of avail-' 1826»c*253' 
lag himself of the benefit of this act, or with a view of defraud- proviso. 
ing his creditors: And provided also, that the said insolvent 
debtor, shall comply, in all other respects, with the terms and 
conditions of the said insolvent law. 

III. And be it enacted. That in all applications for the benefit Oath requir-
of the insolvent laws of this state, which may be hereafter made ed of in8ol~ 
to the commissioners of insolvent debtors for the city and coun-> veDt* 
ty of Baltimore, the said commissioners, or any one of them, 
shall be authorized, and the said commissioners, or some one of 
them are hereby required to administer to the petitioning debt
or, the following oath or affirmation, as the case may be: ** L 
A. B. do swear, or solemnly and truly declare and affirm, that I 
will deliver up, convey, and transfer to my creditors, in such 
manner as the commissioners of insolvent debtors for the -city 
and county cf Baltimore shall direct, all my property, that I 
have, or claim any title to, or interest in, and all debts, rights 
and claims, which I have, or am any way entitled to, in posses
sion, remainder, or reversion, (the necessary wearing apparel 
and beddiiig of myself and family excepted) and that I have not 
directly or indirectly, at any time, sold, conveyed, lessened, or 
disposed of, for the benefit of any person or persons, or entrust
ed any part of my moneys or other property, or debts, rights or 
claims, thereby to defraud my creditors or any of them, or to 
secure the same to receive or expect any profits, benefits, or ad
vantages thereby." 

IV. And be it enacted, That in case any such insolvent debtor False swear-
shall at any time hereafter, upon an indictment found in the city JJJĵ  eIJJ!L. 
or county court of the city or county in which such debtor may ry. 
reside, or in the city or county where such oath or affirmation, 
shall have been taken or administered, be convicted of wilfully, 
falsely and corruptly swearing, or affirming, to any matter or 
thing to which he shall swear or affirm by virtue of this act, he 
shall suffer as in case of wilful and corrupt perjury, and be for
ever debarred from any benefit of the insolvent laws of this 
8 t a t e - . . When fraud 

5. And be it enacted, That if upon the answer of any insolvent is proved in-
debtor to any interrogatories, or if upon the trial of any issue or solvent de-
issues by a jury, upon allegations which may be filed against any co^* proYid-
such debtor, such debtor shall be found guilty of any fraud or ed for. 
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March, deceit of his creditors, the county court, in which such ir 
1826. atones or allegations may or shall be filed, shall give ju< 

v^Y*^ for the creditor or creditors preferring such interrogato 
allegations against such insolvent debtor, for his reasonabl 
and charges in that behalf sustained, and such insolvent 
shall be debarred from any benefit of the insolvent laws 
state. 

V I. And be it enacted, That upon the hearing of any 
A . tions which may hereafter be filed against any insolvent 
j>pe gran- ^ ^ c o u n ty com*, the said insolvent may have a right 

peal from any opinion of the said court, to the court of a 
of the eastern or western shore of this state, as the cas 
be, and the said appeal shall operate as a supersedes upc 
judgment rendered in pursuance of the said opinion: Prt 

Provisos. The said insolvent debtor shall give bond with security, 
approved of by the court, to the creditor or creditors wh< 
have filed the said allegations, with condition to the folk 
effect that if the said insolvent debtor (the party appc 
shall not cause a transcript of the record and proceedings < 
said opinion and judgment thereupon rendered, to be transn 
to the next court of appeals, to be holden for the weste 
eastern shore, as tjhe case may be, and prosecute the said a] 
with effect, or satisfy and pay to the said creditor or crec 
(so filing the said allegations) his, her, or their executors, ad 
istrators or assigns, in case the said opinion and judgment st 
be affirmed, as well the debt or claim of the said credife 
creditors with legal interest thereon and costs, as also all < 
that may be awarded by the court of appeals; or render 1 
self in execution upon any capias ad satisfaciendum which 
be issued upon the said judgment, in case the said opinion 
judgment shall be affirmed, then the said bond to be, and ren 
in full force and virtue, otherwise of no effect 

VII. And be it enacted, That the right of appeal as hei 
^ before provided in all cases of allegations against an insob 

toSPStr?*11" debtor, which may hereafter occur, is hereby extended to 
spectively. cases of allegations which have been filed or decided since 

first day of January, eighteen hundred and twenty-three. 
p . . VIII. And be it enacted, That from and after the passage 
Swtee-tottd t*1*8 a c t> l i 8 n a u DC *hc" duty o f any county court, or of any juc 
—deed. of any county court, or of any justice of the orphans' court, 

whom application may be made for the benefit of the insolv< 
laws of this state, by any person or persons whatsoever, imn 
diately thereupon to appoint a provisional trustee for the cre< 
tors of the said applicant; and the county court, judge or jt 
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tice, as the case may be, shall not grant a personal discharge to March, 
the applicant until the said provisional trustee, so to be appointed, 1826. 
as aforesaid, shall give bond with security, to be approved of by \ ^ r y ^ 
the said county court, judge or justice, as the case may be, con* 
ditional for the faithful discharge of his trust, and until the said 
applicant shall execute, to the said provisional trustee, a good 
and sufficient deed for all his estate, both real and personal, the 
necessary wearing apparel and bedding of himself and fam
ily excepted, for the benefit of the creditors of the said appli
cant, ana until the said provisional trustee, so to be appointed, 
shall certify in writing to the said county court, judge or justice, 
as the case may be, that he is in possession of all the estate of 
the said applicant mentioned in his schedule. 

IX. And bt it enacted, That nothing in this act contained N o t to P £ 
shall be construed to prevent the appointment of any perma- JJit'Sper-
nent trustee for the benefit of the creditors of any insolvent manent tru* 
debtor in like manner as permanent trustees axe now appointed. **«• 

X. And be ft enacted, That upon the appointment of any per- Transfer of 
manent trustee it shall be the duty of me said provisional trus- trust. 
tee to execute a good and sufficient deed for the real and per
sonal estate of the said insolvent debtor, except as is herein be
fore provided, to the said permanent trustee, and to deliver over 
to the said permanent trustee all the real and personal estate of 
the said insolvent debtor, except as aforesaid, for the benefit of 
his creditors. ' 

XL And be U enacted, That anytiring many other act of as- ffa£nth££ 
sembly contained, which is inconsistent with the provisions of with repeal-
mis act, be, and the same are hereby repealed. «d* 

C H A P T E R CCLIII: 

An Act to repeal a part of the act therein mentioned, re- Monk, 
lating to Insolvent Debtors, in the city and county of l88,Jf* 
Baltimore* ^ ^ ^ 
Be k enacted by the General Assembly of Maryland, That the*** of aetre-

second section of the act, entitled, An act relating to insolvent P6*16** 
debtors, passed December session, one thousand eight hundred 
and twenty-five, chapter two bundled and five, be, and the same 
is hereby repealed. 
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CHAPTER LXX. 
February, A Further additional supplement to the act , e 

1828. An act for the relief of sundry insolvent debt 
^ ^ ^ SECTION 1. Be it enacted by the General Assembly vf 

Trustee to be land, That from and after the passage of this act, it shall 
2J^JJJJL duty of any county court, or of any judge of any countj 
and certify he or of any justice of the orphans' court, to whom appiicatii 
has the iniol- he made for the benefit of the insolvent laws of this state, 
TeBteProPerty person or persons having resided in this state two yeai 
in possession, p y g ^ ^ g fae application, immediately thereupon, to ap 

trustee for the benefit of the creditors of the said appli< 
applicants, and the county court, judge or justice, as tfc 
may be, shall not grant a personal discharge to the said 
cant or applicants, until the trustee, so appointed as afoi 
shall give bond, with security to be approved, to the st 
Maryland, in such penalty as the said court, judge or justice 
prescribe, conditioned for the faithful discharge of his trus 
until the said applicant or applicants shall execute, to tin 
trustee, a good and sufficient deed of conveyance, for all h 
tate, real, personal and mixed, (the necessary wearing ap] 
and bedding of himself or themselves, and his, or their fai 
excepted,) for the benefit of the creditors of the said appl 
or applicants; and until the trustee so appointed, shall certi 
writing, to the said county court, judge or justice, as the 
may be, that he is in possession of all the estate of the appl 
or applicants, mentioned in his or their schedule. 

SEC 2. And be it enacted, That the said trustee, so appoi 
Trustee em- as aforesaid, shall have power and authority, in his own nj 
powered to or in the name or names of such applicant or applicants, to 
collect for gQjj coiled ail debts and demands, due and owing to 

said applicant or applicants, and to give and execute recei 
acquittances, or releases for the same. 

SEC. 3. And be it enacted, That it shall bethe duty of the t 
Trustee to sell trustee, upon such notice and terms as may be prescribed 
ESKfto^ro- ̂ e ^ C0Ullty court, judge or justice, granting a personal < 
ceeds. ° charge to the said applicant or applicants, to sell and dispose 

at public auction, all the said estate, real, personal and mix 
of the said applicant or applicants, to be conveyed to him 
aforesaid, whether the application of said petitioning debtor 
debtors, be prosecuted to a final hearing or not, and the procee 
of said sale to distribute amongst the creditors of the said app 
cant or applicants, agreeably to the provisions of the seven 
section of toe act, to which this is a further additional suppl 
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ment, after deducting therefrom the commissions to be allowed February, 
him, as is likewise prescribed in the tenth section of the said 1828. 
original act - ^ - v - ^ 

SEC. 4. And be it enacted, That said trustee shall have autho- Convey title. 
tity to convey and assure to any purchaser or purchasers, and 
to his, her, or their heirs, any estate, real, personal or mixed, 
which he may sell to him, her, or them, agreeably to the provi
sions of this act 

SEC. 5. And be it enacted, That upon the failure of any trus- Trustees bond 
tee, (to be appointed agreeably to the provisions of this act) duly Jjjjj£ for de" 
to discharge his trust, his bond may be put in suit at the instance, 
and for the use of any creditor or creditors of the petitioning 
debtor, or other person or persons interested in the faithful exe
cution thereof, and in every such case a copy of the bond of said 
trustee, under the hand and seal of the clerk of the court, to 
which the application of said insolvent may be returnable, shall 
be taken ana received in evidence, as fully as if the original 
bond were produced. 

SEO. 6. And be it enactedy That if at the time of the final hear- Final dis-
ing of his or their application in the county court, to which his charge incase 
or their petition may be returnable, no interrogatories or alkga- J^g

te"J*a" 
tions shall be filed, or if filed, shall have been satisfactorily an- aST 
swered, or decided in favor of such applicant or applicants, that 
then it shall be the duty of the said court to extend to the said 
applicant or applicants, a final discharge, without the assent of 
any of his or their creditors. 

SEC. 7. And be it enacted, That the voluntary confession of Voluntary 
any judgment, in favor of any creditor or creditors, security or®0?^**^.0* 
securities, made by any person or persons, with a view, or un-JjJJJS^nJl 
deran expectation of being or becoming an insolvent debtor, due prefer-
shall be, and the same is hereby declared to be, an undue andence-
improper preference, to such creditor or creditors, security or 
securities, within the true intent and meaning of the ninth sec
tion of the act, to which this is a further additional supplement 

SEC. 8. And be it enacted, That all the property of the peti- Property not 
tioner, real, personal and mixed, not mentioned and included in ?**]"••** 8|j|£ 
his schedule, be subject to execution and attachment, in the same^n. eX*C " 
manner his property was subjected prior to the time of his pe
titioning for the benefit of the insolvent laws of this state. 

SEC. 9. And be it enacted, That all such acts, and parts of Acts inconsis-
acte of Assembly, as may be inconsistent with the provisions of t e ^ e 7 w i t h 

mis act, be and the same are hereby repealed: Provided, that Bâ more city 
nothing in this act contained, shall be construed to extend to the and county 
eity and county of Baltimore. exempt. 
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February, 
1829. CHAPTER LXIII. 

Debtor ob
taining final 
discharge 
under origi
nal act may 
be discharg
ed, fee 

^-^W A Further Supplement to the act, entitled, A n ; 
the relief of sundry Insolvent Debtors, passed 
vember session, eighteen hundred and five. 
I. Beit enacted by the General Assembly of Marykm 

any insolvent debtor, who has obtained, or may obtain, 
sonal or final discharge under the original act, and supp< 
thereto, to which this is a further supplement, shall be < 
to be discharged from custody upon any attachment, c 
process, which has been, or may ne issued against such > 
to enforce the execution of any order for the payment of i 
which may be passed by the court of chancery, any 
court sitting as a court of equity, or orphans court, again 
debtor, for any debt or claim contracted, or liability inc 
for such money, before the said discharge of such debto 
it shall be the duty of the chancellor, of the county court, 
phans court, out of which such process may issue, or anj 
thereof in the recess of the said court, upon motion, t 
charge said debtor from custody, as aforesaid; Provided, tfa 
fore any such debtor shall be entitled to his discharge as 
said, he shall produce to the chancellor, county court, or 
thereof, or orphans court, as the case may be, a copy o 
discharge, certified by the clerk of the court in which th< 
discharge may be lodged or recorded, and under the seal i 
of, And provided also, that this act shall not extend to ai 
tachment or process which may issue to compel the paymc 
any fine, amercement or penalty, which maybe imposed bj 
chancellor, county court, or orphans court. 

PTOTUOS. 

January, 
1830. 

C H A r t E R XXXI. 

A further additional supplement to the act, entitled, 
act for the relief of sundry Insolvent Debtors." 

Be it enacted by the General Assembly of Maryland, 1 
Costs ^rom **& after t h e passage of this act, it shall and may be I 

ful for any county court, in which a petition for the benefi 
the Insolvent Laws of this state, may be depending, upon 
answer of any Insolvent Debtor to interrogatories exhibited, 
upon the trial of any issue or issues by a jury upon any aJlej 
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gationB whieh may be filed against him, or upon the continuance January, 
of such petition to any term subsequent to that to which such 1830. 
interrogatories may be exhibited or allegations filed, to award to wy%*> 
the creditor or creditors exhibiting such interrogatories, or filing 
such allegations, or to the petitioner, his or their reasonable 
costs, in like ample manner as they are now authorized to do, in 
all other cases depending in said courts. 

C H A P T E R CCVIIL February, 
1830. 

A supplement to the act entitled, an act relating to In- ^ ^ - ^ 
solvent Debtors in the city and county of Baltimore. 

Section 1. Be it enacted by the General Assembly of Mary- Trial of 
land, That in all cases now, or which may hereafter be depend- ^n** °f 
ing before the Commissioners of Insolvent Debtors for the city rau ' 
and county of Baltimore, in which said commissioners shall make 
an unfavorable report to Baltimore county court, against any peti
tioner for the benefit of the insolvent laws of this state, it shall 
be, and is hereby made the duty of said court, to which said re
port shall be made, if thereto requested by such petitioner, ful
ly to examine into the case of such petitioner, and if there be any 
charges of fraud within the contemplation of said insolvent 
laws, against him, to cause an issue or issues to be framed in a 

imary way, without the form of an action, to determine the 
truth of the same, such [issue] or issues to be tried by a jury. .. f 

Sec. 2. And be it enacted, That if upon such examination by ttere' 
the court, they shall be of opinion that the petitioner is entitled 

on. 

to the benefit of said insolvent laws, or if, where an issue or is
sues are framed, the finding of the jury is in favor of the peti
tioner, he shall have granted to mm the benefit of said laws, 
notwithstanding the unfavorable report of the commissioners, in 
like manner, as if such report had been in favor of said peti
tioner. 

Sec. 3. And be it further enacted, That the appointment of a Trustee in-
provisional trustee or trustees, under the act to which this is a Tested with 
further additional supplement, when such trustee or trustees shall *H ngnt> *c* 
have filed his or their bond, with security, as required by law, 
shall vest in such trustee or trustees, all die estate, property, 
effects, rights, and claims, of the insolvent debtor, and shall 
operate as an authority to such trustee or trustees, to take pos-

i, for the benefit of the creditors of such insolvent, of all 
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property, estate and effects, books, papers, accounts, bonds, 
notes and evidences of debt, of such insolvent, without the ne
cessity of such insolvents executmga deed thereof, and to enti
tle such trustee or trustees, to use all legal means for the recov
ery thereof. 
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APPLICANTS. •••-?• 

1805 c 110. By 1805, persons specially and individually named, to be 
§ £ in actual confinement,4ha11 satisfy the county court by com

petent testimony, that he or she has resided two years in the 
state of Majyland,»prior to the passage of this law. 

< • * > •If applicftlg^not been two years a resident, he or she 
shall produce tp the county court, at the time his petition is 
presented, the assent, in writing, of two-thirds of his creditors 
in value; provided, that non-resident foreign creditors, having 
no agent or attorney here empowered to act on their behalf, 
shall not be deemed, for (he purpose of such assent, as cred
itors. 

§ & Upon executing and acknowledging to his trustee the deed 
prescribed, and delivering in accordance thereto, his property 9 
k c and upon satisfying the county court of the same, by cer
tificate of trustee, the court may order his discharge from all 
liabilities in every capacity for claims accruing previous to 
the passage of this act, or to his application, and by virtue of 
such order, he shall be discharged, provided he has not been 
guilty of a breach of the law of the state, or have been fined 
or liable on that account so to be, and provided, any proper
ty he shall thereafter acquire otherwise than by purchase, 
shall be liable to the payment of his debts, and provided that 
the discharge of such debtor do not operate to discharge any 

• other. 
| 11 If applicant be imprisoned at the time of exhibiting his pe

tition, the county court, or any judge thereof, may order the 
sheriff or other officer in whose custody he shall be, to bring 
him before such court or judge, at a certain time appointed 
in the order, to take the oath, or affirmation, before mentioned, 
and the sheriff, or other officer, shall obey such order, and be 
entitled to a preference after payment, oi all liens on the debt
ors* estate, to all other creditors in the payment of his account 
against said debtor for legal fees, &c. The judge or court 
may discharge the debtor from imprisonment, and appoint a 
tiqae for his appearance before the court, to answer interrog
atories, &c. on not less than three months' notice, such dis
charge from imprisonment not to operate as a discharge of 
any of the debts of such imprisoned debtor—he shall also, if 

•Throughout that part of this Index which contains a compendial of 
ic at 

word 
the acts prior to the abolition of imprisonment of females for debt, the 

Ed lW> will be generally used instead of "feis or her." 

a 
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Applicant. required, give bond at the time of bis discharge with security 
>-^v^^ ' , for bis appearance at Retime appointed: upon refusal to give 

bond, shall remain Si prison, until bis application be decided on. 
Arrested or imprisoned on any process, &c. for any debt, 

. damages, or costs contracted) owing or growing due before 
§ 13. the .passage of this act* At-before application for ti^teflfit 

thereof—the court, upoitapplmattn, flhall discharg^Pbf JBt-
or on motion; and on his commoircppearaiic$ being entered, 
without special bail. Such discharge not to acquit any other 
from such debt 

§ 16. Neglecting to execute a. deed; of his property to trustee 
within one month after the appointment of trustee and bond 
given by him, shall be excluded from the benefit of this act 

( 2 1 . To give two months previous notice of his application* in 
one newspaper printed in Baltimore, and in some other news* 
paper printed near to the residence of applicant, and give 
such notice by advertisement set up atthe most public places 

, in bis county. 
1806. c. 98. Neecl not have resided in Maryland two years previous to 

the passage of-apt of 1805, c. 90, but previous to his appli
cation. 

1307. c. 150. The loss by gaming of one hundred dollars at any one time, 
must have been within three years preceding application. 

§3.- May be discharged by a single judge, if actually imprison
ed at the time of his application. 

§ 4. Release of, may be signed by executors, administrators, 
trustees and corporate bodies, whenever they shall deem the 
same right and proper. 

18Q8. c. 71. May be discharged without the assent of two-thirds of the 
creditors, and without previous notice: such discharge being 
of the person only, such assent requisite for final discharge. 

1812. c. 77. Complying with all the terms required, except that of the 
assent of two-thirds of the creditors, shall, be personally dis-

§ 3. charged, except when interrogatories or allegations have been 
filed and not satisfactorily answered. 

Entitled to the benefit of the insolvent laws notoftener 
. than once in two years—at his second time. of discharge he 

11812. c 77. must pay fifty cents in the dollar, and seventy-five cents the 
§ 4 . , third time of his discharge. 

This requisition of the fourth clause repealed by act of 
1820, c. 108. 

( 5. Being unable to produce to the court the written assent of 
two-thirds of his creditors: and no interrogatories or allega
tions being filed against him, or having beeu satisfactorily an-
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Applicant. swered or favourably decided, and the applicant alleging, in 
^^Y*^ writing to the court, within six months after the time of final 

hearing, his inability to obtain such assent, and that it is vex-
atiously and unreasonably withheld, the county court shall 
have power to examine summarily into the truth and merits 
of such application, and if they believe such assent is with
held as stated, they may fully release such debtor. 

1814. c. 122. Withdrawing his petition, or upon the same being dismiss-
§ 2. ed or decided against the applicant, a sci. fa. not necessary 

to revive a judgment which may have been suspended by such 
petition: process of execution may issue as if there had been 
no such suspension. 

§ 3. The time intervening, during such suspension, shall not be 
computed on a plea of limitation. 

1816. c. 221. Applicants living in the city or county of Baltimore, to be 
§ 2. referred to the commissioners of insolvents. 
§ 2. The property of , together with his books, papers, &c. 

to be delivered up to the provisional trustee appointed by the 
commissioners. 

To give bond with security for his appearance, to answer 
interrogatories and allegations; and upon the commissioners 
certifying that the provisional trustee is in possession of 
the insolvent's property, the court or judge, shall grant him a 
personal discharge. 

§ 5. Cases of to be diligently examined by the commis
sioners.—May be compelled to answer on oath, interrogato
ries and allegations, and if he shall appear to have complied 
with the terms and conditions of the insolvent, laws, &c. the 
commissioners shall report the same to Baltimore county 
court, and return the schedule and all proceedings had before 
them, to the office of the Clerk of Baltimore county court, to 

i »' be recorded, and the judges of said county court shall there
upon grant a full and final discharge: Provided, such final dis
charge shall not be granted, if allegations be filed by any 
creditor at least ten days before the day fixed for the final 
discharge, and until such allegations shall have been heard and 
determined in favor of the insolvent, he shall not be dis
charged—and provided, nothing herein contained shall be so 
construed, to deprive the creditor or creditors of the right to 
file allegations at any time within two years from the period 
of such discharge. 

§ 6. All deeds, conveyances, transfers, &c. made by applicants, 
with a view to an undue or improper preference of creditors 
or securities, declared void, and the property so attempted to 
be transferred, vested in the trustee. 
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JtypUamtt. Applicant not to be precluded from the benefit of tin 
*-^-.—^ vent laws on account t)f having given such preference 

1817. a 183. An imprisoned debtor may hereafter, immediatety u 
confinement, make application by written petition 
judge of the orphans9 court of the county in wnich he i 
imprisoned, for a discharge from confinement, and said 
'hereby is invested with the same power as is exercise 
judge of the county court to grant such discharge, op 
applicant's giving bond with security, and on a penalty, 
approved and preserved bv such judge, for his appe; 
before the county court of said county, at a time app 
by said judge for a hearing before said court on his pe 
according to the provisions of 1805, c. 110,—said judj 
titled to one dollar for his trouble, payable by the debt 

Any person arrested on ca, ad respond, shall obtain i 
sonal discharge from the commissioners, according to t 
solvent laws, and shall not obtain a final discharge nnde 
laws, in such case if any suit or action be depending aj 
such person in which complaint, appearance had been < 

1819, c 84. ed, it shall be lawful for the party plaintiff, or the att< 
§ 2 of the same, in cases where special bail is demandab] 

law, to issue another writ of ca. resp. or other process ag 
such insolvent, stating therein the impetratien of the pen 
but refusal Jof the final discharge of defendant Theshel 

• other officer, to whom such writ may be directed, may a 
such defendant, &c. till special bail be given, and other 
ceedings, as if no personal discharge had been granted. 

§ 8 . An applicant having obtained a personal discharge froi 
rest under ca. ad. resp. shall not be allowed to withdraw 
petition or application, unless he produce to the commissic 
a certificate from the Clerk of the county court, that 
bond and power of attorney, hath been filed inthesu 
special bail enterecf thereon. 

§ 4 In all cases, from whatever causes, of applicant's not 
taining final discharge, he shall not apply again for the t 
of two years, next alter the personal discharge. 

§ 5 If allegations be filed, and found against any petitioner 
verdict of a jury, such petitioner shall not thereafter be 
titled to either personal or final discharge or any other ben 

§ 9 The estate of—- liable first to the payment of the o 
missioners allowance and costs: but not to be refused a to 
ing or the benefit because of the insufficiency of the esi 
for the payment of said allowance and costs. 18&1, c 850. Persons applying to the commissioners of insolvent debt 
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Jfyplicartt. for the uity and county of Baltimore, or to Baltimore county 
*-4-~̂ -*«~' court, for the benefit of the insolvent laws, and failing to ap

pear on the day, by the said court or commissioners appoint
ed, may in the discretion of the court, &c. have their cases 
continued on the docket, said court, &c. being satisfied that 
their non-appearance was not designed for fraudulent purposes. 

1822, c 102. Any applicant for the benefit, &c. who has been, or may 
hereafter he, reported against by the commissioners of insol
vent debtors, &c. on the ground of his not having acted in the 
opinion of the commissioners, fairly .and bona fide, may prose
cute at any time thereafter a second petition, for the benefit, 
&c before said commissioners, upon all the other terms and 
conditions of the insolvent laws, notwithstanding such unfa-

. vorable report upon the first petition.—Provided, that be
fore die commissioners act upon such second petition, they be 
satisfied that the applicant, did not, at the time of his first ap
plication, retain anv property Or estate, whatsoever then be
longing to him with an intent to defraud his creditors, and 
that he then acted fairly and bona fide, and provided, such 
commissioners shall not report favorably upon any application 
under this law, unless they be so satisfied as above specified. 

§ 2 Every applicant under this law, shall be required to an
swer again at the usual time, on oath or affirmation, all the 
interrogatories filed against him on his previous application, 
as well as any others filed against him on his application under 
this law. 

1835, c 122. Any insolvent who has obtained a personal discharge under 
the insolvent laws, shall be, and he is hereby declared to be 
entitled to be discharged from custody upon any attachment 
or other process, which may be issued against him to enforce 
the execution of any decree which may be passed in the Court 
of Chancery, or in any county court, as a court of equity, 
against such debtor, for any debt or claim contracted before 
his discharge, under the insolvent laws: and it shall be die du
ty of the Chancellor, or of anv county court, as the case may 
be, to order and direct the discharge of such debtor from 
custody. 

§ 2 He shall not be entitled to such discharge, unless he 
produce to the Chancellor Or court, &c a copy of his person
al discharge under the said insolvent laws, certified by the 
Clerk of the court, granting such discharge, and attested by 
the seal of such court 

1826, c 205. Any judge of any county court, justices of the orphans9 

court, or the commissionere of insolvent debtors, for the city 
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JfypKctmUr and county of Baltimore, as the case may b e , m a y 
«^—--w and entertain the application of any insolvent, for the 

1825. of the insolvent laws, &c. without requiring; from sa l 
vent, the usual security for appearance; provided, 2 
that said insolvent, shall not he discharged from custod 
such application shall have been finally heard and deter 
andlhat said insolvent shall, in all other respectB, coni 
the requisitions of the insolvent laws, except as is here 
ter provided. 

§ 8 Repealed by act of 1826, c. 253. 
§ 3 In all applications which may hereafter be made 1 

commissioners of insolvents, for the City and comity 01 
timore, the said commissioners or any one of them aha 
minister to the applicant the oath->»(see the act at large, 

§ 4 In case any insolvent, upon an indictment found in th 
or county court, of the City or county, in which such d 
may reside, or in which the aforegoing oath shall 
been taken, be convicted of wilfully, falsely, and conn 

. swearing or affirming to any matter or thing, to which he 
swear or affirm by virtue of this act, he shall suffer as in ca 
wilful and corrupt perjury> and be forever debarred from 
benefit of the insolvent laws of this state. 

§ 5 If any applicant upon answer to interrogatories, or by i 
found, be proved guilty of fraud or deceit towards his ci 
tors, judgment shall be given for the creditor preferring 
interrogatories, &c. for his reasonable costs and charges, 
such insolvent shall be debarred from any benefit of the 

• solvent laws of this state. 
§ 6 The applicant has a right of appeal td the court of appi 

of his shore, from the opinion, of any county court upoi 
hearing of the allegations filed against such insolvent Si 
appeal to operate as a supersedeas upon any judgment rend 
ed in pursuance of said opinion—Provided, the insolvent g 
bond with security to be approved by the court, to the ere 
tor filing such allegations, with condition* that if the insolsi 
shall not regularly prosecute the said appeal to effect, he sh 
satisfy the said creditor for bis debt, as well as for all cos 
&c. or render himself in execution—if the appeal be pros 
cuted, and the court decide favorably for the insolvent, ti 
bond to.be void. 

(8 Upon an j application to any county court or Judge therec 
or to any justice of the orphans' court, a provisional trust* 
shall immediately be appointed* to whom the applicant sba 
make the usual deed, deliver his property, and no person) 
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JlppUeoKt** discharge ghaH be. granted, until the same shall have been 
v^*-w done, and the trustee shall have certified, in writing, that he is 

in possession of all the estate mentioned in the schedule. 
1807, c. 70. If at the time of final hearing of any application in the 

§ 6 county court, to which the applicant's petition may be return* 
ftot extended to able, there shall have been filed no interrogatories or allega* 
Uof BdttoTH t i o n s » w ^ 8amc i f filed' * i U h a y c b*ei1 8at*8foct(>rily an-

ore' swered, or decided in favor of the applicant, the court shall 
then extend to the applicant a final discharge, without the 
consent of creditors. 

§ 8 All the property of the petitioning debtor not mentioned, 
or included in his schedule, shall be subject to execution and 
attachment in the same manner, as prior to the time of his pe-
tioning. 

Any insolvent who may obtain, or has obtained a personal 
1828, c. 63. or final discharge under the act to which this is a supplement, 

or under any of its supplements, (1805, c. 110) shall be en
titled to be discharged from custody upon any attachment or 
other process which has been or may be issued against such 
debtor, to enforce execution of anyorder for payment of money, 
which may be passed by the court of Chancery, any county 
court sitting as a court of equity or orphans' cpurt against 
such debtou for any debt or claim contracted, or liability in
curred for such money before said discharge of such Insol
vent, and it shall be the duty of the Chancellor, or of the be
fore mentioned county court out of which such process may is
sue, or any Judge thereof in the recess of said court, upon mo-. 
tion to discharge such debtor, Provided, that before any such 
debtor shall be entitled to his discharge as aforesaid, he shall 
produce to the Chancellor, the. court, &c. a copy of said dis
charge certified by the clerk of the court in which such dis
charge may. be lodged or recorded, and under the seal there
of, and 

Provided, This act shall not extend to any action or process 
that may issue to compel payment of any fine or amercement 
or penalty which may be imposed* by the said Chancellor or 
court, &c. 

1889, c 31. Any county court in which an applicant's petition is pend
ing upon the answer of the,insolvent to interrogatories ex
hibited, or upon the trial of any issue by a jury upon allega
tions. filed, or upon the continuance of such petition to any 
subsequent term, may award to the creditors exhibiting such 
interrogatories, &c. or tothe petitioner, his or their reason-

Digitized by 



64 INSOLVENT LAWS OF MARYLAND. 

able costs in like manner, as in aD other cases dppei 
said courts. 

In all cases of unfavorable report by the commi 
upon applications to them, the petitioner may requir 
more county court to examine into his .case, and sai 
may direct an issue or issues to be joined before a j i 
summary way without the form of an action, to detern 
truth of any charge of fraud on the part of said pet 
within die contemplation of the Insolvent Laws. 

If on such examination the court be of opinion that 
titioner is entitled to the benefit, or if the finding of tl 
be in his favor, the same shall be granted to him in th 
manner as if the report of the commissioners had been 
able to such applicant 

CLERK, 
Of the court of the county in which an applicant si 

may reside, to record the proceedings under wis act, r 
fees for the same, as in other cases, payable at the ti 
discharge. 

A copy of trustee's bond certified under the hand an 
of the clerk of the court to which the Insolvent's appft 
may be returnable) to be received in evidence as irei 
the original bond. 

COMMISSIONERS. 
1816, c 221. Commissioners of Insolvents in the city and county oi 

timore. 
The governor and council authorized to commission i 

persons of legal knowledge, integrity and experience, as • 
missioners of Insolvent debtors of Baltimore city and coi 

§ 2 All future applications by Insolvents to the county con 
Baltimore or to the judges thereof, to be referred to the < 
missioners, who shall thereupon appoint a provisional tn 
for the benefit of the applicant's creditors, to take poasei 
of all the books, papers, property, &c. of the applicant 
commissioners shall take bond with security to be by tl 
selves approved, for the applicant's appearance, to ana 
such interrogatories as may be proposed to him by credit 
or such allegations as may be filed against him within the i 
hereinafter mentioned. The commissionerB shall thereu 

1829, c 206. 

§ * 

Clerk 
1805, c. 90. 

1827, c. 70. 
§ 5 
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Comiwimonert report to the court pr judge t̂ iat the trustee appointed by them 
'•*T'-«^-' is in possession of the insolvent's property, &c. and the court 

or judge shall thereuoon grant a discharge of the person only* 
$ & Within ten days from the time of personal discharge the 

commissioners shall cause notice thereof to be given in one 
• - or more newspaper** ui uic city vi JI»HI«/I<., «nd notice also 

of the time fixea for final hearing, requiring the creditors to 
attend at such time and place as may be appointed by the 
commissioners, and nominate some person or persons whom 
the commissioners shall appoint as trustee, and to give to the 
commissioners all the information in their possession to enable 
them to report properly to the court - v ». 

§ 4 The notice thus given shall be in lieu of any other hitherto 
required. 

Commissioners required diligently to inquire into the na
ture of the applications made to thenk mav compel the appli
cants to answer, on oath, all interrogatories touching the sub
ject matter exhibited or proposed, on U,u<uf of all, or any of 
the creditors, and 4f upon such examination the applicant shall 
appear to have complied with the terms, &c. of the Insolvent 
Laws, and hath acted fairly and bona fide, the commissioners 
shall report the same to. Baltimore county court, and return 
the schedule and all the proceedings had before them, to the 
office of the clerk of Baltimore county, to, be recorded, and 
the applicant shall thereupon have a full and final discharge 
without requiring the assent, of creditors; Provided, that the 
judges of Baltimore county court shall not grant final discharge, 
if allegations be filed by any creditor of such applicant, at 
least ten days before the time fixed for his final discharge, 
until such allegations shall have been heard and determined in 

( 5 favor of the Insolvent: and Provided nothing herein contained, 
, shall be construed to deprive the creditors, or any of them, of 

the right of filing allegations at any time within two years 
from the time of discharge. 

5 7 Commissioners »uuu receive such compensation for their 
, services as the judges of Baltimore county court shall deem 

k . proper, to be paid by the petitioner or trustee, as the court 
,. . . may direct 

The act by which the board of commissioners of insolvents 
for the city and county of Baltimore is established, not affect-

;, ed or changed by the act of 1817, c. J83. 
UjlT, & 1S3. No petition previous or subsequent to this act, to ani 

of the county or orphans court, to be dismissed before 
term appointed for the hearing thereof 
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Commissioners The commissioners of insolvents in Baltimore city and 
^-v-w county, vested with the same power as possessed by the 

1819, c. 84. county court in every respect, and shall fix the time for final 
§ 1 hearing before the county court, and if it shall appear that the 

applicant hath complied with the terms, &c. required by the 
act of 1816, c. 221, and acted fairly and bona fide, the same 
shall be reported by the commissioners to Baltimore county 
court, in the manner directed by the fifth section of 1816, c. 
221, and shall proceed thereon as directed in said section, 
and if it shall appear to the commissioners that the applicant 
hath not acted bona fide, and fairly, &c. they shall certify the 
same. 

1819, c. 84, Whenever commissioners report unfavorably on any case, 
§ 6 they shall transmit to the clerk of Baltimore county court all 

deeds of assignment executed by such applicant, and all such 
other papers relating to the insolvent's estate, or produced be* 
fore them, as they shall deem it proper to have recorded, and 
said clerk shall record such papers as in other cases, and give 
certified copies thereof, and shall be entitled to the same fees 
for so doing as in other cases, payable by the trustee out of 
effects assigned to him; and in all such cases of unfavorable 
reports by the commissioners, they shall cause the trustee to 
proceed in the execution of his trust in the same manner, &c. 
as if the commissioners had reported favorably. 

§ 8 Commissioners may make orders on provisional trustees of 
insolvents, requiring them to deliver over the estate, &c. of 
insolvents, in their hands, to permanent trustees, and are in
vested with power to enforce such orders through the inter
vention of the county court or the judges thereof. 

§ 9 The allowance made by 1816, c. 221, to commissioners, 
together with all costs attending the applications of petition
ers shall be first paid out of the effects of applicants: but no 
application to be refused, or the benefit withheld, because of 
the applicant's estate being insufficient for this purpose. 

1820, c. 182. Commissioners authorized to appoint a permanent trustee 
§ 1 at any time after an application made to them for the benefit 

of the insolvent laws, whenever a majority of the creditors in 
value, their agents, &c. shall nominate and recommend, in 
writing, any person for that purpose and upon such appoint
ment, it shall not be necessary for the commissioners, in giving 
notice of personal discharge and the time fixed for final hear
ing (according to the act of 1816, c. 221) to require* creditors 
to attend and nominate a trustee, but they shall state in said - • 
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Cmmmaners notice, .that an appointment has been made by thorn iapww* 
^ Y ^ ance of the recommendation aforesaid. 

§ 2 Not le3s than two of the commissioners shall act upon any 
petition, to appoint trustees, grant discharges or to perform 
any of the functions of their office: Provided always, that the 
proceedings- heretofore rightfully had shall not be construed 
to be hereby rendered void. 

1821, e. 250. In all cases of application for the benefit of the insolvent 
laws before the commissioners of insolvent debtors for the city 
and county of Baltimore, or before Baltimore county court, in 
which the petitioner may fail to appear, on the day required by 
law, said commissioners, or said court, as the case may be, 
shall have power in their discretion, if they believe such fail
ure not to have been designed for fraudulent purposes, to con
tinue the case of such petitioner upon their docket until some 
other convenient day, whereof such notice shall be given by 
the petitioner as they shall direct 

§ 2 Cases of failure pYevious to this act, allowed to be con
tinued. 

1822, c. 102. When the commissioners, &c. report unfavorably on any 
petition, on the ground of the applicant's not having acted in 
their opinion fairly and bona tide, at any time thereafter said 
applicant may prosecute a second petition: Provided, that 
said commissioners, before acting thereon, shall be satisfied' 
that no property or estate whatsoever, then belonging to the 
applicant, was retained by him on his first application, for the 
purpose of defrauding hid creditors, and that he then acted 
fairly and bona fide; and Provided said commissioners shall 
not report favorably on any application under this law uniesi 
they be so satisfied as above specified. 

%% Commissioners shall require of every applicant, under this 
law, to answer again at the usual time, on oath or affirmation, 
all the interrogatories filed against him on his previous appli
cation as well as any others that may be filed against him on 
his application under this law. 

1825, c. 206. The commissioners of insolvents for the city and county of 
Baltimore, or any judge of any county court, or any justice of 
the orphans court, may receive and entertain the petition of 
any applicant without requiring the usual security for appear
ance; Provided, such applicant be not discharged from custo
dy until the petition be finally heard and decided on, and that 
the applicant conform to the requisitions ot the insolvent laws 

'in all respects, except as provided by this Jaw. 

f 
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thmmfaionm In all applications the commissioners of insolvents for life 
. \ ^ y ^ city and county of Baltimore; &c. shall administer the oath 
§ 8 prescribed by this section, (see the Law, p. 47.) 
§ 4 • Any insolvent convicted of sweating or affirming falsely 

mider such oath, shall suffer as for wilful and corrupt perjury, 
and* be forever debarred from any benefit of the insolvent 
laws of this state. 

1829, c. 206. In all cases of petition before the Commissioners of insol
vents for the city and county of Baltimore, in which said 
commissioners shall make an unfavorable Teport to Baltimore 
county court on such petition, it shall be the duty of said court, 
if thereto requested by the petitioner, fully to examine into 
the case of such petitioner, and if there be any charges of 
fraud within the contemplation of the insolvent laws, against 
such applicant, the court shall cause an. issue or issues to be 
framed m a summary way without the form of an action, to 
determine the truth thereof, ana the same shall be tried by a 

upon such examination the court be of opinion that the 
petitioner is entitled to the benefit, or >if the jury find in favor 
of tine petitioner on the issue or issues submitted to them, the 
applicant shall have granted to him the benefit of the insol
vent laws, as if the report of the commissioners had been fa
vorable. ' \ 

CONVEYANCES. 
1812, c 77. Deeds, assignments, &c* made by any one with a view to 

insolvency, shall be absolutely null and void, and the title of 
1816, c. 221. property so attempted to be conveyed, shall rest inthe trustee. 

§ 6 All conveyances by insolvents, with a view to an impro
per preference of creditors or security, mentioned in the 1st, 
section, of act of 1812, c 77. and described in that of 1807, 
c. 55. § 1, declared void, and the property so intended to be 
conveyed, vested absolutely in the trustee—Provided, how
ever, that no applicant shall be excluded from the benefit of 
the insolvent laws, on account of having given âny such prc-

1819, c. 84. ference. • • 
§ 6. Whenever commissioners report unfavorably, all deeds of 

assignment executed by the applicant, and other papers shall 
be transmitted to the Clerk of Baltimore county court, and 
by him duly recorded. 

CREDITORS, 
1805 c. 90. A list of—to be given by the applicant at the time of his ap-

§ 2 plication, as far ashecan ascertain them, on oath, or affirmation. 
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• Personal notice directed to be given to—by the direction of 
the county court, and to as many of them us can be served 
therewith, or. their agents or attorneys, or notice of such ap
plication to be advertised in the most public places of the 
county, Where the debtor resides, or to be inserted in some 
newspaper for suchtime,astothecourt may seem proper, and 
on the appearance or neglect to appear, of the creditors, at 
tne time and place appointed, the county court shall adminis
ter the prescribed oath to the applicant-

A majority of—in.value, their agents or attorneys, may no
minate whom they please as trustee, for their benefit—but in 
case of non-appearance of creditors or of their not making a 
recommendation, the county court shall name whom they 
chose. Assent in writing of two-thirds in amount of—requisite, 
Unless the applicant has resided in the state of Maryland two 
years previous to his application. 

Foreign—not resident in the United States, nor having au
thorized agents or attorneys therein, not to be considered as 
creditors for the purpose of such assent 

Such assent of—not necessary for the discharge of the per
son only, either by the county court, or by any judge thereof, 
during recess—from imprisonment on account of debt, due at 
the time of application. . 

Bond to be given to the state by the trustee before acting, 
for the use of the insolvent's creditors. 

If any creditor at the time of the insolvent's application, 
or within two years thereafter, shall allege, in writing, to the 
county VxmrtT-ihat such applicant hath directly or indirectly 
sold? conveyed, lessened or otherwise disposed of or purcha
sed in trust for himself or any of his family or relations, or for 
any person or persons, or concealed any part of his property 
of any kind, or any part of his debts, $*c. thereby to deceive 
or defraud his creditors or any of them, &c. or to secure the 
same, or to receive or expect any profit or advantage thereby, 
or that he passed bonds or other evidences of del?t, either 
without or on an improper consideration, or lost more than $100 
by gaming, at any one time, or has assigned, &c. his property, 
with intent to give an undue or improper preference to any of 
his creditors or security, before his application for the benefit 
of this act, the county court may thereupon, at the election of 
the creditor, making such allegation, either examine the 
said debtor or any person to whom he may have made 
any conveyance of his property, &c. on interrogatories, of 
which the creditor, alleging, may or not furnish the respon
dent with a copy for the purpose of obtaining bis answers on 
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Cndkort. batfc or affirmation, concerning the subject of s u c b a l lege 
v ^ y ^ / or may direct an issue in a summary way without i b e fo 

an action to determine the truth of the same, and i f npo i 
swer or by verdict, such debtor be found guilty of a n y J 
or deceit of his creditors or loss by gaming a t a fo resa id 
shall be forever excluded from any benefit of th i s a c t -

• debtor wilfully, and falsely, swearing to any mat te r t o w 
he shall answer or affirm by virtue of this act—shal l s i 
the penalty of perjury, and be forever excluded from t h e 
nefit of this a c t t 

§ 12 Must bring in their claims within the time limited by 
court; and if required, must be examined concerning 
same on oath or affirmation—contested claims may be ti 
by a jury, and in case of collusion between debtor and credit 
the latter shall'lose his debt and be excluded in the ctistrii 
tiou. 

1807, c. 55. . The terms "undue and improper preference of any ere 
tor or creditors," explained. 

1808, c. 71. Assent of two-thirds of, dispensed with, as to personal d 
charge. 

1812, c. 77. Assenting to an insolvent's discharge, shall make oath 
§ 2 affirmation, before some justice of the peace, or notary pu 

lie, that said insolvent is bona fide indebted in the Bum claii 
ed as due—and that no security or satisfaction has been r 
ceived for the same—unless such oath, &c. be annexed to tl 
assent, such creditor shall not be included among the cred 
tors of the insolvent. 

1916, c. 221. May propose 'interrogatories to, or file allegations agains 
an insolvent, before commissioners shall have notice give 
them of the day of final hearing of an insolvent, and shall b 
required to attend to nominate whom the commissioners shal 

§ 3 appoint trustee, and give the commissioners fell information ii 
their power. 

§ 5 Any creditor* may file allegations or interrogatories again* 
an applicant ten days at least, before the day of final dis
charge: but. may still exercise the right of filing allegations 
within two years from the time of discharge. 

1820, c. 108* All individuals, banking companies and corporate bodies, 
authorized to assent to the final,release o£ any applicant in
debted to them, without discharging, or in any manner affect-

$ 1 ing the rights of such individuals or corporations, to recover 
the debt from which said applicant shall be released, of any 
indorser or other person who may also be liable or bound for 
the same. 
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Such assent by such corporate bodies may be given by and 
through the President of such bodies, and the affidavit or cer
tificate of said President, of the amount due the corporate 
body, Bhall have the same effect, and entitle the petitioner to 
the same relief, as is afforded when such affidavit is made by 
a creditor assenting to a release of his own particular debt. 

The creditor shall pay weekly, to the sheriff 87J cents for 
the support of any debtor confined at his suit on aca. sa, or 
otherwise committed for nonpayment of any judgment recov
ered before a justice of the peace of this state, and if default 
be made in any Weekly payment, and said debtor be confined 
•for debt alone, the sheriff shall forthwith certify such default, 
in writing under his hand, to some justice of the peace of the 
county, where such debtor shall be confined; setting forth 
all particulars, and the justice of the peace, upon the produc
tion of such certificate to him, shall endorse there on anorder to 
the sheriff to discharge such debtor from prison: which order 
shall be obeyed. * Provided the creditor shall not thereby be 
precluded from proceeding afterwards, as often as he shall 
think proper against such debtor, by fi. fa. ca. sa. or other
wise on the judgment; and in case such proceeding shall be 
by ca. sa. it shall be subject to the aforegoing provisions: and 
Provided, that if such debtor, while in actual confinement as 
aforesaid, shall be arrested on aca. sa. issued at the suit of any 
other creditor, or shall be otherwise committed for nonpay
ment of any judgment rendered by any justice of the peace, 
or by any county court of this state, or, for non-performance 
of any decree For* the payment oF money made by any court 
oF equity in thjs state, it shall be lawFul For the creditor, at 
whose instance said subsequent arrest or commitment may be 
made, to pay For the support oF such debtor in prison, in the 
manner herein before directed, and in case such payments 
shall be so made, said debtor shall be detained in prison, not
withstanding, the default of the creditor at whose instance 
said debtor was originally arrested or imprisoned. 

When a ca. sa. is issued out of any county court of the 
state, or the court of appeals of either shore, or any court of 
equity in the state, or otherwise committed by any court oF 
law or equity in this state For nonpayment oF any money re
covered against him by judgment or decree, or For want oF 
special bail, the sheriff, to whose custody Buch debtor may be 
committed, shall immediately notify, in writing, the creditor 
or creditors, at whose Instance such debtor shall be commit* 
ted, or his or their attorney, that said debtor is in actual con-
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Creditor*, finement, specifying in such nodce, the suit or cause ti 
s^v-w/ for which such debtor hath been committed, and said c 

. tor or creditors within fourteen days exclusive of the d 
§ 2 notice, afler its service as aforesaid shall pay the si 

$2.62 i cents and 87 i weekly thereafter, for the suppo 
said debtor in prison so long as he shall be confined at th« 
or instance of such creditor or creditors—and if default * 
be made in any payment directed by this section, for the 
port of the debtor as aforesaid, then the same proceed 
shall be had as are directed in the first section of this ] 

. - subject to the provisions and conditions contained therein 
§ 3 But the provision herein contained shall not be extender 

any debtor wno has been or shall be convicted on allegati 
filed against him under the act of 1805, c. 110, and who i 
be confined in prison for any debt due or owing from him 
fore his application for the benefit, but whenever any pen 
so convicted, shall be committed or confined for any debt 

* due, or owing, or, for want of special bail in any suit aires 
instituted,, or hereaflerto be instituted for any such debt, 
sheriff shall support and maintain such debtor while in prist 
and shall be paid therefor the same sum and in the same mi 
ner as is now allowed in cases where persons are confined 
.goal, charged with the commission of felony or any otl 
crime. 

§ 4 If any prisoner be discharged from prison before the e 
penditure of the money hereinbefore directed to be paid to tl 
sheriff, for the support of such prisoner, at the rate of V* 
cents per diem, the sheriff, on the discharge of said'prisone 
shall forthwith repay to the creditor or creditors the mom 
so advanced and not expended. ' 

§ 5 The .amount which may have been paid by said creditor c 
.creditors for the support of such prisoner shall be considere 
as a preferred claim, and be first paid out of the effects c 
such prisoner? should he (or she) be finally released under th 
insolvent laws of this state. 

If fraud or deceit towards the creditors be practised by an; 
1825, c. 205, applicant in.his or her answer to interrogatories, or to the al 
§ 4 & 5 legations filed by creditors, he or she shall suffer as for wil 

ful and corrupt perjury, shall be debarred all benefit of th( 
insolvent laws of .this state, and judgment shall be given ii 

* favor of the creditor or creditors fijing such interrogatories 
or allegations ior his reasonable costs and charges. 

§ ,6 Applicant has a right of appeal from the opinion of the 
county court on any allegations filed to the appellate court of 

Digitized by 



/ 

INSOLVENT LAWS OF MARYLAND. 73 

Creditor*, his shore; upon taking the appeal shall give bond to the cre-
V**Y*W» ditor or creditors filing the allegations conditioned in the 

usual manner. 
1827, c. 70. If at the time of final hearing of any application in the 
§ 6 county court to which the applicant's petition may be return-
Not extended to able, there shall have been filed no interrogatories or allega-
ofVi'Smore.1"11* **°*B: o r t n e 8ame> ^ ^ ^ J shall have been answered satisfac

torily or decided in favor of the applicant, a final discharge 
shall be granted without the assent of creditors. 

1829, c. 31. Pending the petition of an applicant before any county 
court, if interrogatories be exhibited, or allegations filed on 
the part of creditors, costs shall be awarded by the court in 
this as in all other cases according to the result, either in favor 
of the applicant or of the party filing the same. 

EXECUTORS. 
1807, c. 150. Executors and administrators may sign their assent to the 
§ 4 release of an insolvent whenever they shall deem the same 

right and proper. 

GAMING. 
1805, c. 90. § 9 Applicant proved to have lost $100 at any one, time pre

vious to his petitioning, to be excluded from the benefit 
1807, c. 150. Such loss must have been within three years previous. 

JUDGMENTS. 

Judgments* Judgments and liens shall be first satisfied by the trustee 
*~~.—— > of an insolvent out of the proceeds of sale of the insolvent's 

1805. c. 110. estate, but no judgment entered afler the passage of this act, 
7. or after the time of application to the county court for the 

benefit of this act, against any of the said debtors (therein spe
cified by name) who shall take advantage of this act, shall be 
a lien on his real property, nor shall any process against his 
real or personal property, have any effect thereon, except 
writs of fi. fa. actually and bona fide laid before the passage 
of this act, or the time of application to the county court tor 
the benefit thereof. 

1825. c. 205. Judgment shall be given in favor of the creditors filing in
terrogatories or allegations, in case the applicant be proved 

10 
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Notice 

1805. c 
1808* c. 

1816. c 
§ & 

§2L 

110. 
"71. 

.22L 

Judgments* guilty of fraud or deceit. Such judgment to be for the reason-
^̂ *———• able costs and charges of the creditors in filing such inter

rogatories, &c> 
1827* c. 70. The voluntary confession of any judgment in favor of any 
§ 7» creditor or creditors, security or securities, made by any per

son with a view, or under an expectation of being, or becom
ing an insolvent debtor, shall be, and the same is hereby de
clared to be an undue and improper preference of such credi
tors or securities within the meaning of the 9th section of the 
act to which this is a supplement. 

_ 

NOTICE. 

Two months public notice, previous to application, neces
sary. 

Notice required by 1805, c. 110, dispensed with for per
sonal discharge, 

Within ten days after an insolvent's application to the com
missioners of insolvents, public notice of such application 
shall be given in one or more newspapers printed in the city 
of Baltimore, stating the day of final hearing, and requiring 
creditors to attend, to nominate a permanent trustee. 

4 4 The notice thus given, shall be in lieu of any other hitherto 
required. 

1820. a 182. At any time after the application of an insolvent, the com-
§ 1. missioners of Baltimore city and county insolvents, may ap

point a permanent trustee, when a recommendation and nom
ination in writing, is made by a majority of the creditors in 
value, and in case of such appointment, the notice required 
by the act of 1816, c. 221, shall be modified, so as to state 
that an appointment has been made by them in pursuance of 
the recommendation aforesaid. 

_̂ 

ORPHANS COURT. 

Orplmns courL Any judge may grant a personal discharge to any one ac-
v***v^ tually im prisoned in the county of said court, upon the debtor's 

1817 c 183, written petition and giving bond with approved security, and 
§ 1 penalty lor appearance before the county court at such time 

as the judge of the orphans' court may appoint for a hearing 
according to the provisions of 1805 c. 110. For his trouble, 
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OrphaMs court, said judge of the orphans' court, allowed $1; payable By the 
•— debtor. » • -

§ 3 All proceedings had by such judge to be lodged with the 
clerk of the county court within thirty days thereafter, and 
the judges of the county court shall proceed thereon accord
ing to the provisions of 1805 c. 110, and the supplements 
thereto. 

§ 6 Nothing herein contained, to repeal the act of 1816 c. 221, 
or change it in any manner. 

§ 1 No petition previous or subsequent to this act, to be dis
missed before the term appointed for the hearing thereof by 
the judge to whom the application hath been or shall be 
made. 

1825 c 205 §1 Any justice of the orphans' court, judge of any county 
court, or the commissioners of insolvents for the city and 
county of Baltimore may receive and entertain the petition 
of any insolvent, without requiring from said insolvent the 
usual security for appearance, provided no discharge from 
custody be granted until such petition shall have been finally 
heard and decided on, and that the applicant comply with all 
the other requisitions of the insolvent laws, except as herein 
provided* 

PREFERENCE. 
What is undue and improper preference of creditors or se

curities, mentioned in the act of 1812 c. 77 § 1 and of 1816 c 
221 § 6, described in 1807 c.55 § 1, and in 1827 c.70 sec, 7. 
Vide. 1 Har, & Johns, 492. 

SHERIFF. 

1805, c. 110. The county court, or any judge thereof, may order the 
§ 11 sheriff or ot&er officer, in whose custody an applicant may 

be, to bring such applicant before the court, or judge, at a cer
tain time in said order to be appointed for the purpose of 
taking the oath prescribed: said sheriff or other officer shall 
obey such order, and shall be entitled to a preference after 
the discharge of all liens on the said applicant's estate, before 
all other creditors in the payment of his account against the 
said applicant for his legal fees of imprisonment and reasoan-
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Sheriff, ble expenses in carrying said debtor to the county c o m 
v^»*-^» in obedience to the order aforesaid. 

1819, a 84. If any one arrested on a writ of ca. ad. resp. issued aj 
§ 2 him, shall regularly obtain a personal discharge from the 

missioners of insolvents, &c. and such person shall not c 
a final discharge, in such case if any suit or action sh 
may be depending against such applicant, in which his 
men appearance had been entered, the plaintiff o r plai 
therein, or his or their attorney, in cases where special b 
demandable by law, may issue out of the court, in which 
suit or action may be depending, another ca, ad respon< 
other process against such defendants, stating therein the 
petration of the personal and refusal of the final discharg 
such defendant; and it shall be lawful for the sheriff'or o 
officer, to whom such writ may be directed and delivera 
arrest such defendant, and safely keep him until special 
in such suit, &c. be given, and shall then proceed, as if 
said original writ had never been issued, or said personal 
charge had never been obtained. 

1820, c. 186. When a debtor who hath been convicted on allegati 
§ 2 filed against him according to act of 1805, and who may 

confined in prison for any debt due or owing from him befi 
his application for the benefit, or for want of special bail, I 
it shall be the duty of the sheriff to support ana maintain su 
debtor while in actual confinement, and he shall be p 
therefor the same sum, and in the same manner as is now 1 
lowed in cases of persons confined in goal charged wi 
the commission of felony or any other crime.—See section 
2, 4, 5, 6, 7, and 8. 

The law of 1805, c. 110. has reference to persons in actu 
confinement 

TRUSTEE. 

Trustee, by 1805, § 2, c. 110 to be appointed by thecoun 
ty court, by the recommendation of a majority of the credi 
tors in value—in case of non-attendance or non-recommenda 
tion by creditors, court shall appoint such persons as thej 
shall think proper. 
. Before proceeding to act, required to give bond for the 
faithful performance of his duty, to the state for the use of 
applicant's creditors, in such penalty as the county court may 
direct 

Trustee. 

§4 

GooQle 
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Trustee. Refusing to act, or delaying or neglecting to give bond as 
v^y^j aforesaid, in a reasonable time, to be adjudged of by the 

county court, or having been removed by said court for mis
behaviour, such other shall be appointed in his place, as the 
court shall think proper, who, on giving bond as aforesaid, 
shall immediately be vested with all the property of every 
kind, and all the debts, rights, and credits of the applicants 
in like manner as the same were vested in his predecessor. 

May be directed by the county court, to sell and convey 
§ 7 the property h*ld by him as trustee, at such times and on such 

conditions, as the court shall think most advantageous to the 
creditors, and the proceeds, after satisfying all judgments and 
liens, shall be divided among the said creditors agreeably 
to their several respective claims. 

§ 8 May sue for, in his own name, and recover any property or 
debt assigned to him by any debtor in virtue of this act, and 
may also prosecute, to judgment, any suit commenced by the 
debtor before his appointment.—Vide 1, Har. & Johns, 289. 

§ 10 To be allowed by the court, a commission not exceeding 
eight per cent—if any complaint made against him by a cre
ditor interested in the distribution, or if any trustee, hath or 
shall become insolvent, the court may call him before them 
and summarily inquire into the cause of such complaint, may 
make such rules and orders concerning the same as they may 
think proper, and may punish him for contempt in case of non-
obedience of the same, and if necessary may remove him. 

§ 12 May be ordered to retain funds for the eventual satisfaction 
of contested claims! or to be brought again into distribution. 

1807, c 150. May sign their assent to the release of any applicant, when
ever they shall deem the same right and proper. Provisional 
trustee to be appointed by the court at the time of application 
by the insolvent. 

1812, c. 77. Invested with the title to all property conveyed, transfer
red, &c. by an insolvent, previous to his insolvency with a 
view to defraud his creditors. See 6, Har. & Johns. 264. 

§ 6 Appointment of, operates as an assignment of all the insol
vent's property, without the necessity of a deed from the in
solvent 

1816, c 221. The commissioners of insolvents for the city and county of 
Baltimore, shall upon application by petition; of the insolvent, 
for the benefit, appoint a provisional trustee to take possession, 
for the benefit of creditors, of the insolvent's property, pa
pers, &c. 

§ 2 Upon the commissioners reporting to the court, that the 
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Trustee, trustee is in possession of the insolvent's property, &c. a per-
v ^ Y ^ sonal discharge granted. 

§ 3 Permanent trustees to be nominated by creditors, and ap
pointed by the commissioners. 

* 5 Trustee shall be vested with a right to all property of the 
insolvent, though fraudulent conveyances of the same may 
have been made. (See 1807, c. 55, § 1 p. 22.) Conveyan
ces giving undue and improper preferences. See 5, Har. & 
Johns. 403. 

1819, c. 84. Trustees to pay the Clerk of Baltimore county court the 
§ 6 usual fees, for recording such papers in the case of insolvents 

as may be transmitted to said Clerk by the commissioners. 
1819, c. 84. Shall proceed to the execution of his trust, in cases of un

favorable report by the commissioners, on an application, in 
the same manner as said trustee would be required to proceed 
had such report been favorable. 

§ 7 In all cases before the commissioners in which a perma
nent, different from the provisional trustee, shall be appoint
ed, they shall cause a deed of transfer, &c. of all the estate, 
rights, credits, and effects of the insolvent to be forthwith 
executed by the provisional to the permanent trustee, and 
lodged among other papers belonging to the insolvent's case. 

§ 8 Every provisional trustee appointed by virtue of the act 
of 1816, c. 221, shall, before he acts as such, give bond with 
good and sufficient security, to be approved by the commis
sioners for the performance of his trust, and for the transfer 
and delivery over of the estate and effects of the insolvent to 
the permanent trustee to be appointed by virtue of said act, 
and if any provisional trustee so appointed, on the appoint
ment of any permanent trustee, and on the order of the com
missioners to deliver over the estate, &c. to such permanent 
trustee, on a day in said order to be mentioned, shall fail or 
neglect to comply with such order, the commissioners are re
quired to report such delinquency to Baltimore county court, 
or in the recess thereof, to the chief judge of said court, who 
shall proceed by attachment against such provisional trustee 
as in cases of contempt, for compelling him to obey the order 
aforesaid of commissioners, and such other order as the said 
court or judge thereof may make; Provided nothing herein 
contained shall be construed to protect the sureties of such 
provisional trustee against a recovery on their bond, if any 
part of the insolvent's effects shall not be delivered over in 
pursuance of any order or attachment issued by virtue of this 
act. 

1820, c. 182. May be appointed, permanent at any time whenever a ma-
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jority of the creditors in value, give a written nomination and 
recommendation. 

Trustees not to be appointed, discharges granted, nor any 
of the functions reposed irt the commissioners to be perform
ed, by less than two of said commissioners. 

In all cases where a trustee hath been or shall hereafter be 
appointed by virtue of the act of 1805, c. 110. or of the act 
of 1816, c. 221. it shall be lawful for said trustee, at any time 
after his appointment, to be discharged from his trust; Pro
vided said trustee shall petition the county court of the county 
in which he was originally appointed, Betting forth his desire 
to be released from further execution of said trust, and in all 
other respects comply with the provisions of this act, and 
provided it shall not be lawful for said court to discharge any 
trustee as heretofore mentioned, unless they shall be satisfied, 
by competent testimony, that it is for the interest of the credi
tors of such insolvent, that said trustee should be so discharged, 
and unless said trustee shall also produce the assent, in writ
ing, of two-thirds in value of said creditors to such discharge. 

The county court, upon such discharge being made, shall 
appoint another trustee, into whose possession shall be deliver
ed all the property and effects (if any) belonging to the estate 
of the insolvent debtor which were originally conveyed to the 
trustee petitioning as aforesaid, or so much thereof as may 
then be remaining in his possession, subject to such exception 
as may hereinafter be made, and said petitioning trustee shall 
thereupon, under the direction of said court, make the proper 
conveyances and assignments of the same. 

When the trustee, so petitioning as aforesaid, shall make 
said conveyances and assignments, and the trustee thus sub
stituted in his place, shall certify that he has received posses
sion of said property, producing, at the same time, a schedule 
thereof, said certificate and schedule to be filed in the office 
of the clerk of the county, and having given bond in pursu
ance of the directions of this act, then the said trustee, so pe
titioning as aforesaid, shall thereupon be discharged from the 
execution of any further or future duty or obligation arising 
out of his appointment as trustee for the creditors of said in
solvent 

Such substituted trustee shall give bond in the same manner 
as the trustee originally appointed, which shall likewise be 
recorded, and a copy thereof shall be in like manner received 
as good evidence in any court of law or equity in this state: 
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Trustee, and he shall comply with all the provisions of the act o f 
V ^ Y ^ c- 221. 

§ 5 Any trustee appointed by virtue of the act of 1816, c 
or of 1805, c. 110. or of this act, may petition the c 
court of the county in which he was appointed, setting foi 
desire to surrender his trust, at the same time producin, 
written assent of two-thirds of the creditors in value, COJ 
ing to such surrender, and it shall thereupon be the duty < 
said county court, provided they shall believe that such su 
der would not be prejudicial to the interests of the credito 
grant permission to the said trustee to surrender up his 
trust to the county court: and the trustee forthwith unde 
direction of said court, shall return into the possession oi 
insolvent from whom he originally received the same, al 
property, &c. conveyed to him bjr said insolvent, or so n 
thereof as may then be remaining in his possession, subjei 
such exceptions as may hereinafter be excepted, and it J 
be the duty of such surrendering trustee, to return to the a 
ty court a schedule of the surrendered property, and th 
upon the deed originally conveying the same to the said t 
tee shall thenceforth be deemed as void, as regards the \ 
perty so returned, and upon the making of said surrender, 
return of said schedule, said trustee shall thereupon be 
charged from the execution of any further or future obligal 
or duty arising out of his appointment as trustee for the c 
ditors of said insolvent 

The trustee so assigning or surrendering his trust may 
allowed by the court to retain such portion of said trust 
tate as may be necessary for the payment of any debts due 
to become due by said trustee in virtue of his appointment 
trustee of said insolvent, and also for the payment of such coi 
mission not exceeding eight per cent as the court may deem 
reasonable compensation for services rendered. 1 Har.&G. fl 

§ 7 Trustee to account for any surplus remaining after payii 
said debts and commissions, and under the direction of tl 
court shall pay over the same in case of a surrender of tl 
trust to said insolvent, or in his absence to said court, wl 
shall hold the same subject to the order of Said insolvent, an 
in case of an assignment of the trust as provided by this ac 
to the trustee to whom such assignment was made. 

1825, c. 28. Any county court or judge thereof, or any justice of th 
orphans' court to whom application is made, &c. shall imme 
diately thereupon appoint a provisional trustee for the credi 
tors of the applicant, and a personal discharge shall not tx 
granted by any of them until the trustee so appointed give 
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Trutke. bowl with approved 8eonrity,it» thefaithMdisoiiarge df his 
v^y*/ trust, and until the applicant1 shall execute to said trustee the 

usualdeed,&c-And the trustees shaft certify j in writing, that he 
is in possession of all the estate of the said applicant mention
ed in his schedule. '/> .;•;•;••. *. • 

§ 9 Nothing herein shall he construed to* prevent the appoint
ment of any permanent trustee in the usual manner. 

§ 10 Upon the appointment of any permanent trustee, it shall 
he the duty of the provisional trustee to execute to him a good 
and sufficient deed, &c. except as hereinbefore provided. 

1827, c. 70. The provisional, trustee so appointed shall have power in 
. his own name, or in the name of the applicant to sue for and 

collect all debts and demands due or owing to said applicant, 
and to give and execute receipts, releases and acquittances 
for the same. 

§ 3 Said trustee shall-, Upon terms and notice, such as may be 
prescribed by the county court or any judge thereof, or any 
justice of the orphans court granting a personal discharge to 
the applicant, dispose of and sell at public auction all the ap
plicant's estate, real, personal, and mixed, conveyed to him 
as aforesaid, whether the application of said petitioning debtor 

; be prosecuted ta a single hearing, or not, and the proceeds of 
* . sale, to distribute amongst the creditors of the applicant agree

ably to the provisions of the 7th section of the act to which 
this is a further supplement, after deducting the commissions 
allowed by the 10th section of said act. 

§ 4 Said trustee shall have authority to convey and assure to 
any purchaser or purchasers, and to his, her, or their heirs, 
&c. whatever estate he may sell agreeably to the provisions 
of this act. 

§ 5 Upon the failure of any trustee (appointed agreeably, to the 
provisions of this act) duly to discharge his trust, his bond 
may be put in suit at the instance, and for the use of any 
creditor of the petitioning debtor or other interested in the 
faithful execution thereof, and in such cases a copy of the 
bond under hand and seal of the clerk of the court to which 
the said insolvent's application may be returnable, shall be re
ceived in evidence as freely as the original bond. 

1829, c 208. The appointment of a provisional trustee under the act 
§ 3 to which this is a further additional supplement, when such 

trustee shall have hied bond with security as required by 
law, shall vest in such trustee all the estate, property, ef-
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fects, rights, and claims of the insolvent, and shall operate as 
an authority to such. 

Trustee to take possession for the benefit of the creditors 
of all the property, estate, and effects, hooks, papers, ac
counts, honds, notes, and evidences of debt, of Buch insol
vent without the necessity of such insolvent's executing a 
deed thereof, and to entitle such trustee to use all legal means 
for the recovery thereof. . x 
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FART SECOND. 
DECISIONS OF T H * 

Decttionff. The first decision on the subject embraced in this compila-
«-^~,~ .̂> tion, pronounced by the appellate court of Maryland, is to be 

found in the case of Bussy, vs. Ady, May term, 1792, reported 
in 3 Har. & McHen. p. 97. 

An insolvent debtor in replevin for a horse brought by his 
trustee, is not a competent witness to prove the property of 
the horse Was in him, although it appeared by his schedule he 
was not entitled to any surplus. 

Where an insolvent was discharged under the insolvent law 
of 1794, the conveyance by the sheriff of his land, was held 
to be valid, although the schedule transmitted to the county 
court, by the justices, was not signed or submitted by the in
solvent or by the justices. Vide Chapline, vs. Shoot, 3 Har. 
McHen. p. 350. 

A deed executed to A. as trustee of an insolvent debtor, 
for real and personal property, was held not to be evidence to 
prove that A. was eligible as a candidate for the office of 
sheriff. Vide 4th, Har. & McHen. p. 279, Hutcheson, vs. 
Tilden and Bordley. 

Oct be ^ defendant, taken in execution on ca. sa. Was discharged 
^goo.,6"0' on his producing his release under an insolvent law of another 

state. McKim, vs. Marshall, 1st, Har. & Johns, 101. A 
similar decision appears to have been given in the case of 
Harrison vs. Young, at May termi 1788. In that case a non 
est was returned upon a ca. sa. issued upon a judgment ren-

* dered in this court. The special bail of the defendant sug
gested to the court, that the defendant was a citizen of the 
state of Pennsylvania, and had complied with the laws of 
that state relative to bankrupts and bankruptcies, and obtain
ed a certificate of such conformity, and an allowance of the 
said certificate by the President of the said state, pursuant to 
the said laws: all which appeared to the court by the record 
of the proceedings produced. It was decided that the spe
cial bail in the action was by such certificate discharged from 
his undertaking for thedefendant. 
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Decisions* An action may be maintained in the name of an insolvent I 
'«—-•--*•- .debtor, unless there is a trustee appointed who has accepted 

the trust, and to whom a deed has been executed. Vide ! 
Kirwari, vs. Latour, 1 Har. ^ Johns. 289. I 

Where' conveyances have been made to particular credi
tors in contemplation of insolvency, they were held to be un
due and improper preferences, and therefore void under the 
act of 1800, c. 44: Vide Manro, vs. Gittings and Smith, 1 
Har. & Johns,-492. 

Property acquired by an insolvent debtor after he has been 
legally discharged under fthe insolvent law of 1774, c 28. 
otherwise than by descent, gift, devise, bequest, or in a course 
of distribution, is not liable for or subject to debts contracted 
prior to his discharge, and if such property is liable, it can
not be affected by fi. fa, without a sci. fa. paving previously 
issued if a year and a day have elapsed.* Vide Pollit, vs. 
Carsons, 2 Har. & Johns. 61. 

No person can set up his discharge under an insolvent law 
to disaffirm his prior acts. Vide Dorsey, vs. Gassaway,in 
which it was decided, that certain acts and declarations-of 
the defendant, subsequent to his sale of the slave for which 
an action of replevin was brought, and before his insolvency, 
are not evidence to defeat the claim of the plaintiff, 2 Har. & 
Johns. 408,411. . . - , * . . . . 

•Declarations made by a defendant before and after his dis
charge under an insolvent law, may be given in evidence 
against him. Idem. 410. 

It is not declared by the act of 1805, c. 110. or 1807, c 
55. that a deed or assignment, or any other act of undue pre
ference is fraudulent or void, or inoperative to pass the pro
perty: such deed, &c. executed by a debtor giving an undue 
preference to one of his creditors, &c. will deprive the debtor 
of all benefit, under the act of .1805, for, although as a pun
ishment on a debtor for giving such undue preference, the law 
withholds from him its benefits, it does not operate to the 
prejudice of the preferred creditor. Vide 4 Har. & Johns. 
68--107, Owings and Chester, vs. Nicholson and Williams. 

Allegations by a creditor against an insolvent debtor can
not be removed under a suggestion to an adjpining county for 
trial. 4 Har. & Johns, p. 227, Michael, vs. Schroeder and 
others. 

* Quere—How would the decision of a similar case be affected by the 
law of 19th February, 1824, by which sci. fa. is rendered necessary only 
in case three years haye elapsed since the rendition of the judgment? 
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Decisions. The certificate of the justices <rf the peace of their pro-
«-*-».-^-". ceedings under the act of 1774, c. 28. relative to insolvents, 

, is tteeljf eyiderice of the facts it contains, and a party claim
ing, under such proceedings, is not compelled to prove such 
facts akrinde the certificate. It is in this ease made a question, 
whether proceedings under the insolvent laws are liable to all 
objections, incident to those of other special and limited au
thority. Vide 5 Har. & Johns, p. 131. Winingdervs. Diffen-
deffers Lessee. , 

A discharge of an insolvent, under the act of 1774, c. 28. 
will not release him of a debt contracted subsequent to the 
passage of that act, although both himself and his creditor 
were citizens of this state at the date of such discharge. 
Gorden, vs. Turner, 5 Har. & Johns. 369. 

There is no adequate provision in the general insolvent laws 
of this state for dispossessing an insolvent debtor of his proper
ty from the time of his application for relief. A provisional 
trustee appointed under the act of 1816, c. 22. § 2, is to take 
possession of the insolvent's property—but no power is given 
to him (by that atf) to recover such property from third per
sons. When that is to be done, there being no permanent 
trustee, the name of the insolvent must be used. 5 Har. & 
Johns. 403. 

The possession only passes to the provisional trustee, and 
the absolute property remaining with the insolvent until a 
permanent trustee is appointed—in whom, by operation of 
the insolvent acts, the title to the property vests. 

The provisional trustee has the power only to possess and 
v preserve the insolvent's property for the benefit of his credi

tors, and for the protection of that right, he may sue, if his 
possession be invaded.—lb. 

To render void a deed of assignment by an insolvent, it must 
. be made with a view and under the expectation of becoming an 
insolvent debtor, and with an intent thereby to give an undue 
and improper preference, (Per Chase, C, J.)—lb. 

The time when a person becomes an insolvent, debtor un
der the insolvent laws, is when he files his petition for the 
benefit of those laws.—lb. 

An assignment made by an insolvent, through coercion of 
those laws, is not^n undue and improper preference. Before 
a final release can be obtained by an insolvent, the trustee 
must certify to the court, that he has received all the proper
ty contained in the insolvent's schedule.-—lb. 

When there is no final discharge, the petition of the insol
vent aad all the proceedings under it are ineffectual and void, 

Digitized by 



INSOLVENT LAWS OP MARYLAND. 

and the property will be divested out of the Trustee a 
vert to the petitioner, and vest in him by operation o f 1 
a resulting trust, the original object of the trust havyjg-
and will be liable to be operated on. and affected und 
general laws as the property of the petitioner. lb. Ke 
vs. Boggs. 

A promise by a debtor after his discharge under a ban 
law, to pay a prior debt, waives the discharge, and the 
is a sufficient consideration for the promise. 

The promise must however, be express, and if a con< 
be annexed to it, the condition must be complied with. 
Yates, admrs. vs. Hollingsworth, 5 Har. & Johns. 

The court of appeals has adopted and considers 
bound by the decision of the supreme court of the U. S 
specting the state, insolvent laws, (which decision is, that a 
charge in pursuance of a state insolvent law cannot cons 

Erebs et al Gar- tionally have the efifect to release the future acquisitions c 
nishees of Home, insolvent petitioner.) 6 Har. & Johns 31; (but quere— 

not the appellate court of Maryland, consider itself bound 
by the contra decision in Ogden vs. Saunders, 12 Whe 
213?) 

A.transfer of property by a debtor to a creditor, wi 
view, or under an expectation of becoming insolvent, is m 
void by the act of 1812 c 77, § 1, only for the purpose 
vesting the property in the trustee of such debtor for the be 
fit of his general creditors. Harding vs. Stevenson, 6 Har 
Johns, 264. 

A provisional trustee is bound, when demanded, to deli] 
over to the permanent trustee the estate and effects of the 
solvent Williams vs. Ellicott, 6 Har. & Johns 427. 

If the provisional trustee were entitled to a reasonable co 
pensation for his services as such, (quere if he were so en 
tied?) he forfeited any claim which he might s.o have had 1 
refusing to, deliver over the estate and effects to the perm 
nent trustee, lb. 

For the same reason he is liable for interest on the amoo 
of funds in his hands. It is made a question in this case wh 
ther the U. S. in case of a delivery by a provisional trust* 
of the estate and effects of an insolvent to the permanent trui 
tee, could maintain their right of priority so as to subject th 
provisional trustee to personal liability by reason of his havin 

. « so delivered over the effects without first discharging a deb 
due to the government from the insolvent ? lb, 

The provision in the 5th sec. of act of Congress, of 1803 

86 

DecuuHu. 

State's use of 
Rogers 
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c. 84 for the relief of insolvents of the district of Columbia, 
(that "no process against the real or personal property of the 
debtor shall have any effect or operation, except process of 
execution or attachment in the nature of execution, which 
shall have been put into the hands of the marshal, antecedent 
to the application,") cannot nullify the effect of a lien acquired 
by a creditor on the personal property of the debtor in this 
state, where such creditor had, before the application of the 
debtor for the benefit of that law, delivered to the sheriff in 
this state, a writ of fi. fa. against the property' of such debtor. 
Lilly vs. Magruder, 6,.Har. & Johns 458. 

in Lucas, trustee of Jameson vs. Latour, it was decided that 
Trover for goods mortgaged to secure a usurious debt, can
not be sustained, unless the plaintiff has tendered the amount 
aotually loaned. 

If the party by whom such debt is contracted becomes in
solvent, his trustee is equally bound to make such tender,to • 
entitle him to recover the goods mortgaged. 6 Har. & Johns 
100. 

The assets of insolvents are distributable according to 
equity. McCulloh vs. Dashiells, admr. 1 Har. & Gill 96. 

An appeal does not lie from the refusal of the county court, 
-on motion of an insolvent, to grant a rule on the trustee of 
such insolvent who had given the usual bond, requiring him 
to shew cause why his appointment should not be revoked.— 
Chase vs. Glenn 1, Har. & Gill 160. 

The provisional trustee' of an insolvent, appoiuted under 
the act of 1816 c 221, is the mere recipient of the property 
of the insolvent which the law contemplates his obtaining im
mediate possession of, from the insolvent himself, and not by 
suit against a third person. 2 Har. & Gill 24, Brown vs. 
Brice, Trustee of Gausten. 

Such a trustee is not authorized to assign the insolvent's 
judgments, and where one purchased such a judgment from 
that trustee and collected the amount, he is answerable for 
the amount received by him, to the permanent trustee in an 
action for money, had and received. Ibid. 

Bonds with condition for the appearance of insolvent debt
ors made to the state as obligee are sanctioned by the uniform 
practice of twenty years, although the acts of assembly under 
which they are required to be executed, contain no specific 
provision for making them to the state, and the creditors may 
bring suits on them for their use, though not expressly au
thorized by law to sue. State's use, &c. vs. Ktersted &c. 1 Gill 
& Johnson. 
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OP ^HE 

S Cranch, 
358. 

v. 
Hooe. 

I N all cases of insolvency, of their debtor, the United States 
are entitled to priority of payment out of his effects. United 
States vs. Fisher et al. 

The United States have no lien on the real estate of their debtor 3 cranch, 
until suit brought or bankruptcy or notorious insolvency has taken # "re
place, or being unable to pay all his debts, he has made a vol-United s t a t e s 

untary assignment of all his property, or having absconded, his 
property has been attached by process of law. 

The voluntary assignment here mentioned seems to have been 
admitted by the court-and counsel to mean, not an assignment 
without consideration, but one made without compulsion of law, 
as in cases under a bankrupt law. See also United States 
Bank vs. Weisiger, 2 Peters, 331. 

A. endorses notes for B. upon the faith of the guaranty of C. 
When C. the guaranty is insolvent, a court of equity will not 
decree the money raised for his indemnity, to be paid to him 
without security, that the debt to the principal creditor shall be 
satisfied. 

In cases of insolvency, the United States, are not entitled to 
priority of payment, unless the insolvency be a legal and known 
insolvency, manifested by some notorious act of the debtor pur
suant to law. 

It seems that a discharge under the act of assembly of Rhode 
Island, of 1756, from all debts, duties, contracts and demands, 
outstanding at the time of such discharge, upon surrender of all 
the debtor's property, will not protect himself against a debt vankumsdyk, 
contracted in a foreign country; nor will such a discharge ren- 9 Cranch, * 
der his answer as defendant in chancery, or his deposition evi
dence against his co-defendant 

12 

Russel, 
v. 

Clark. 
7 Cranch. 

71. 

Prince, 
v. 

Bartlett. 
8 Cranch, 

431. 
Clark's 
Exrs. 

155, 
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90 DECISIONS OF THE SUPREME COURT 

1819. STCRGES V. C R O W N I N S H I E L D . 

THIS was an action of assumpsit brought in the Circuit Court 
\J^e ' of Massachusetts, against the defendant, as the maker of two 

Crownin- promissory notes, both dated at New- Ydrk, on the 22d of March, 
•hield. iQii for the sum of 771 dollars and 86 cents each, and payable 

to the plaintiff, one on the 1 st and the other on the 15th of August, 
1811. The defendant pleaded his, discharge under "An act for the 
benefit of insolvent debtors and their creditors," passed by the 
legislature of New-York, 3d day of April, 1811. After stating 
the provisions of the said act, the defendant's plea averred his 
compliance with them, and that he was discharged, and a certifi
cate given to him the fifteenth day of February, 1812. To this 
plea there was a general demurrer and joinder. At the October 
term of the Circuit Court, 1817, the cause came on to be argued 
and heard on the said demurrer, and the following questions 
arose, to wit: 

1. Whether, since the adoption of the constitution of the 
United States, any State has authority to pass a bankrupt law, 
or whether the power is exclusively vested in the Congress of 
the United States. 

2. Whether the Act of New-York, passed the third day of 
April, 1811, and stated in the plea in this case, is a bankrupt act, 
within the meaning bf the constitution of the United States? 

3. Whether the act aforesaid is an act or law impairing the 
obligation of contracts, within the meaning of the constitution of 
the United States? 

4. Whether the plea is a good and sufficient bar of the plain
tiff's action? 

And after hearing counsel upon the questions, the Judges of 
the Circuit Court were opposed in opinion thereupon; and upon 
motion of the plaintiffs counsel, the questions were certified to 

Feb. 17th. the Supreme Court, for their final decision. 
Mr. Chief Justice MARSHALL delivered the opinion of the 

Court. This case is adjourned from the Court of the United 
States, for the first circuit and the district of Massachusetts, on 
several points on which the judges of that Court were divided, 
which are stated in the record for the opinion of this Court 
The first is, 

Whether since the adoption of the constitution of the United 
dopt?** ^ ^ States, any State has authority to pass a bankrupt law, or whe-
constttuaonof^^ * e power is exclusively vested in the Congress of the 

United States? 
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This question depends on the following clause, in the 8th sec- 1819 
tion of the 1st article of the constitution of the United States. 

"The Congress shall have power, &c. to establish a uniform 
rule of naturalization, and uniform laws on the subject of bank
ruptcies throughout the United States?" 

The counsel for the plaintiff contend, that the grant of th i s^ u. states 
power to Congress, without limitation,takes it entirely from the thority topass 
several Stales. a bankrupt, 

,In support of this proposition they argue, that every power law» provided 
given to Congress is necessarily supreme; and, if, from its nature, not impair the 
or from the words of grant, it is apparently intended to be ex- obligation of 
elusive, it is as much so as if the States were expressly forbid-contracts with 
den to exercise it. , oftheToTe? 

These propositions have been enforced and illustrated by many 0f the 1st art. 
arguments, drawn from different parts of the constitution. That of the consti-
the power is both unlimited and supreme, is not questioned. tution» and 

That it is exclusive, is denied by the counsel for the defen- Er^act^f 
dant Congress in 

In considering this question, it must be recollected that, pre- £orce to en
vious to the formation of the new constitution, we were divided j?^ *„JJJJ[ 
into independent States, united for some purposes, but, in most of bankruptcj 
respects, sovereign. These \states could exercise almost every conflicting 
legislative power, and, among others, that of passing bankruptw,thsuchlaw-
laws. When the American people created a national legislature, whenever 
with certain enumerated powers, it was neither necessary nor the term in 
proper to define the powers retained by the States. These whi.ch a P°*ij 
powers proceed, not from the people of America, but from the£y th/eonsti-
people of the several States; and remain, after the adoption of tution to Con-
the constitution, what they were before, except so far as may&reMorwhenfc 

be abridged by that instrument. In some instances, as in mak- J™ $e
th^a' 

ing treaties, we find an express prohibition; and this shows the power itself, 
sense of the Convention to have been, that the mere grant of a require that it 
power to Congress, did not imply a prohibition on the States to e ^ j ^ d ^ c

c ^ 
exercise the same power. But it has never been supposed, that sirely by Coin 
this concurrent power of legislation extended to every possible grew, the sub 
case in which its exercise by the States has not been expressly J®^9 t8

tJJJ^ 
prohibited. The confusion resulting from such a practice would away from the 
oe endless. The principle laid down by the counsel for the state legisla-
plaintiff, in this respect, is undoubtedly correct Whenever the {*"?»£*if they 

terms in which a power is granted to Congress, or the nature p^ssly forbid-
of the power, require that it should be exercised exclusively Sen to act on 
by Congress, the subject is as completely taken from the State it-
Legislatures, as if they had been expressly forbidden to act T h e e r 
on it. granted to 
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1819. Is the power to establish uniform laws on the subject of 
w»-.—^.* bankruptcies, throughout the United States, of this description? 

Sturges The peculiar terms of the grant certainly deserve notice. 
CroJnin- Congress is not authorized merely to pass laws, the operation of 

shield. Which shall be uniform, but to establish uniform laws on the sub
ject throughout the United States. This establishment of wnifor-

Congress, of mity, is perhaps, incompatible with state legislation, on that part 
establishing u-0f tjje SUDject to which the acts of Congress may extend. But 
o n ^ subject the subject is divisible in its nature into bankrupt and insolvent 
of bankrupt-laws; though the line of partition between them is not so dis-
cies, is not of tinctly marked as to enable any person to say, with positive pre-
tfon. np" cision, what belongs exclusively to the one, and not to the other 

class of laws. It is said, for example, that laws which merely 
liberate the person are insolvent laws, and those which dis
charge the contract, are bankrupt laws. But if an act of Con
gress should discharge the person of the bankrupt, and leave 
his future acquisitions liable to his creditors, we should feel 
much hesitation in saying that this was an insolvent, not a bank
rupt act; and, therefore, unconstitutional. Another distinction 
has been stated, and has been uniformly observed. Insolvent 
laws operate at the instance of an imprisoned debtor; bankrupt 
laws at the instance of a creditor. But should an act of Con
gress authorize a commission of bankruptcy to issue on the ap
plication of a debtor, a court would scarcely be warranted in 
saying, that the law was unconstitutional, and the commission a 
nullity. 

When laws of each description may be passed by the same 
legislature, it is unnecessary to draw a precise line between 
them. The difficulty can arise only in our complex system, 
where the legislature of the Union possesses the power of en
acting bankrupt laws; and those of the States, the power of en
acting insolvent laws. If it be determined that they are not 
laws of the same character, but are as distinct as bankrupt laws 
and laws which regulate the course of descents, a distinct line 
of separation must be drawn, and the power of each govern
ment marked with precision. But all perceive that this line 
must be in a great degree arbitrary. Although the two systems 
have existed apart from each other, there is such a connection 
between them as to render it difficult to say how far they may 
be blended together. The bankrupt law is said to grow out of 
the exigencies of commerce, and to be applicable solely to tra
ders; but it is not easy to say who must be excluded from, or 
may be included within, this description. It is, like every other 
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part of the subject, one on which the Legislature may exercise 1819. 
an extensive discretion. s_*-^—_ 

This difficulty of discriminating with any accuracy between sturges. 
insolvent and bankrupt laws, would lead to the opinion, that a crownin-
bankrupt law may contain those regulations which are general- shield. 
ly found in an insolvent law, and that an insolvent law may contain 
those which are common to a bankrupt law. If this be correct, 
it is obvious that much incovenience would result from that 
constructicn of the constitution, which should deny to the State 
Legislatures the power of acting on this subject, in consequence 
of the grant to Congress. It may be thought more convenient, 
that much of it should be regulated by State legislation, and 
Congress may purposely omit to provide for many cases to which 
their power extends. It does not appear to be a violent con
struction of the constitution, and is certainly a convenient one, 
to consider the power of the States as existing over such cases 
as the laws of tne Union may not reach. But be this as it may, 
the power granted to Congress may be exercised or declined, 
as the wisdom of that body shall decide. If, in opinion of Con
gress, uniform laws concerning bankruptcies ought not to be es
tablished, it does not follow that partial laws may not exist, or 
that State legislation on the subject must cease. It is not the 
mere existence of the power, but its exercise, which is incom
patible with the exercise of the same power by the States. It 
is not the right to establish .these uniform laws, but their actual 
establishment, which is inconsistent with the partial acts of the The ri , f 

States. the States to 
It has been said, that Congress has exercised this power, and, pass bankrupt 

by doing so, has extinguished the power of the States, which { f ^ ^ ^ i ej*" 
cannot be revived by repealing the law of Congress. the enactment 

We do not think so. If the right of the States to pass a bank- of a uniform 
rupt law is not taken away by the mere grant of the power tol*J|Jm,P* law> 
Congress, it cannot be extinguished; it can only be suspended, the^nion^by 
by the enactment of a general bankrupt law. The repeal of Congress; it is 
that law cannot, it is true, confer the power on the States; b u t 0 ^ suspend-
it removes a disability to its exercise, which was created by the ®he

 8tWoiawa 
act of Congress. conflicts. 

Without entering farther into the delicate inquiry respecting 
the precise limitations which the several grants of power to 
Congress, contained in the constitution, may impose on the State 
Legislatures, than is, necessary for the decision of the question 
before the Court, it is sufficient to say, that until the power to 
pass uniform laws on the subject of bankruptcies be exercised 
by Congress, the States are not forbidden to pass a bankrupt 
Jaw, provided it contain no principle which violates the 10th 
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1819. section of the first article of the constitution of the I 
v -~^/ States. 
sturges This opinion renders it totally unnecessary to conside 
Crownin- °tuesti°n whether the law of New-York is, or is not, a 
shield. ruptlaw. 

We proceed to the great question on which the cause 
depend. Does the law of New-York, which is pleaded ii 
case, impair the obligation of contracts, within the meaniii 
the constitution of the United States? 

This act liberates the person of the debtor, and discha 
him for all liability for any debt previously contracted, on 
surrendering his property in the manner it prescribes. 

What is the In discussing the question whether a State is prohibited i 
obligation of a passing such a law as this, our first inquiry is into the meai 
contract, and 0f w o r ( j 8 jnt0 COmmon use, What is the obligation of a < 
what will tin-, ^ , , ... . ' . , . ° 
pair it. tract? and what will impair it? 

It would seem diificult to substitute words which are more 
telligible, or less liable to misconstruction, than those which 
to be explained. A contract is an agreement in which a pa 
undertakes to do, or not to do, a particular thing. The law bii 
him to perform his undertaking, and this is, of course, the oblij 
tion of his contract In the case at bar, the defendant has given 
promissory note to pay the plaintiff a sum of money on orbefi 
a certain day. The contract binds him to pay that sum on tl 
day; and this is its obligation. Any law which releases a pi 
of this obligation, must, in the literal sense of the word, impj 
it. Much more must a law impair it which makes it totally i 
valid, and entirely discharges it. 

The words of the constitution, then, are express, and incap; 
ble of being misunderstood. They admit of no variety of coi 
struction, and are acknowledged to apply to that species of coi 
tract, an engagement between man and man for the payment < 
money, which has been entered into by these parties. Yet th 
opinion that this law is not within the prohibition of the const 
tution has been entertained by those who are entitled to grea 
respect, and has been supported by arguments which deserve t 
be seriously considered. 

It has been contended, that as a contract can only bind a mai 
to pay to the full extent of his property, it is an implied eondi 
tion that he may be discharged on surrendering the whole of it 

But it is not true that the parties have in view only the proper 
The obliga- ty j n possession when the contract is formed, or that its obliga-

tract° is °not t*°n ^ o e s n o t extend to future acquisitions. Industry, talents, 
and integrity, constitute a fund which is as confidently trusted as 
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property itself. Future acquisitions are, therefore, liable for 1819. 
contracts; and to release them from this liability impairs their ^^^^ 
obligation. **W* 

It has been argued, that the States are not prohibited from crownin-
passing bankrupt laws, and that the essential principle of such shield. 
laws is to discharge the bankrupt from all past obligations; that 
the States have been in the constant practice of passing insolvent CemobonoZm. 
laws, such as that of New-York, and if the framers of the con- The parties 
stitution had intended to deprive them of this power, insolvent haye not mere-
laws would have been mentioned in the prohibition; that the Ij^JJfw **? 
prevailing evil of the times, which produced this clause in the possession 
constitution, was the practice of emitting paper money, of mak-when the con
ing property which was useless to the creditor a discharge of his *™c' is .̂ rm" 
debt, and of changing the time of payment by authorizing distant bligation ex-
instalments. Laws of this description, not insolvent laws, tends to fu-
constituted, it is said, the mischief to be remedied; and laws j?*6 acquisl-
ofthis description, not insolvent laws, are within the true spirit of 10ns* 
the prohibition. 

The constitution does not grant to the States the power of 
passing bankrupt laws, or any other power, but finds them in 
possession of it, and may either prohibit its future exercise en
tirely, or restrain it so far as national policy may require. It has 
so far restrained it as to prohibit the passage of any law im
pairing the obligation of contracts. Although, then, the States 
may, until that power shall be exercised by Congress, pass laws 
concerning bankrupts; yet they cannot constitutionally introduce 
into such laws a clause which discharges the obligations the bank
rupt has entered into. It is not admitted that, without this prin
ciple, an act cannot be a bankrupt law; and if it were, that ad
mission would not change the constitution, nor exempt such acts 
from its prohibitions. Although the 

The argument drawn from the omission in the constitution to States may, 
prohibit the States from passing insolvent laws, admits of seve- 2?̂ ?«erS2ed 
ral satisfactory answers. It was not necessary, nor would it by congress, 
have been safe, had it even been the intention of the framers pass laws con-
of the constitution to prohibit the passage of all insolvent laws, ?ern*ng ****' 
to enumerate* particular subjects to which the principle they in- cMno/constJ 
tended to establish should apply. The pnnciplewas the invio- tutionally in-
lability of contracts. This principle was to be protected in trodiwe into 
whatsoever form it might be assailed. To what purpose enu-Ckuse

 aJJic£ 
merate the particular modes of violation which should be for- discharges the 
bidden, when it was intended to forbid all? Had an enumera- obligation the 
tion of all the laws which might violate contracts been attempt- enter^toto!* 
ed, the provision must have been less complete, and involved in 
more perplexity than it now is. The plain and simple declara-
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1819. tion, that no State shall pass any law impairing the ob l igat i 
v ^~*~ contracts, includes insolvent laws and all other laws , s o i 
sturges ihey infringe the principle the Convention intended to h o i 

Crownin- cre^» an<* n 0 farther. 
shield. But a still more satisfactory answer to this argument i s , 
. . . the Convention did not intend to prohibit the passage o f ai 

bctwcen^law s 0^ v e n t ^aws« To punish honest insolvency by imprison men 
impairing the life, and to make this a constitutional principle, would be ai 
obligation of cess of inhumanity which will not readily be imputed t o 
VSSw^mo^t - iNU 8 t r i°u s patriots who framed our constitution, nor to the ] 
ingThe reme- ple who adopted it. The distinction between the obligatio 
dy given by a contract, and the remedy given by the legislature to enfc 
the legislature that obligation, has been taken at the bar, and exists in the 
obfigatton. ° t u r e °f things. Without impairing the obligation of the c 
Imprisonmenttract' ^ e r e m e o V m a y certainly be modified as the wisdom 
of the debtor the nation shall direct Confinement of the debtor may h 
is no part of punishment for not performing his contract, or may be allowed 
the contract, a m e a n s of inducing him to perform it. But the State may 
released1<ixom ^u s e to inflict this punishment, or may withhold this means, s 
imprisonment leave the contract in full force. Imprisonment is no part of 1 
without im- contract, and simply to release the prisoner does not impair 
ligation! ° obligation. No argument can be fairly drawn from the 61st se 
_, ' tion of the act for establishing a uniform system of bankruptc 

of the act86ofw^ch militates against this reasoning. That section declan 
Congress of that the act shall not be construed to repeal or annul the laws 
1800, c. 173. any State then in force for the relief of insolvent debtors, e 
ing a8uniformcePt s 0 ^ar a s m a y r e spect persons and cases clearly within i 
system ofpurview; and in such cases it affords its sanction to the reli 
bankruptcy, given by the insolvent laws of this State, if the creditor of tl: 
firm state ̂ P ™ 0 0 6 1 ^ l DOt> within three months, proceed against him as 
solvent laws, bankrupt. 
containing a The insertion of this section indicates an opinion in Congresi 
provision um-^j insolvent laws might be considered as a branch of thebanli 
ligation * of*upt system, to be repealed or annulled by an act for establish 
contracts; but ing that system, although not within its purview. It was fo 
merely leaves that reason only that a provision against this construction coali 
ratenso°farM D e necessary. The last member of the section adopts the pro 
constitution- visions of the State laws so far as they apply to cases withij 
ally they may, the purview of the act 
the act of Con- This s ection certainly attempts no construction, nor does i 
gress, except suppose any provision in the insolvent laws impairing the obli-
where thatgation of contracts. It leaves them to operate, so far as con-
indfvidual ** stitutionally they may, unaffected by the act of Congress, ex-
cases. cept where that act may apply to individual cases. 
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^ h e argument which has been pressed most earnestly at the 1811k 
bar, is, that although all legislative acts which discharge the N-**VW 
obligation of a, contract without performance, are within the Snug* 
very words of the constitution, yet an insolvent act, containing CrownUi-
tbis principle, is not within its spirit, because such acts have *hiel4 
been passed by Colonial and State Legislatures from the first 
settlement of the country, and because we know from the his
tory of the times, that the mind of the Convention was direct
ed to other laws which were fraudulent in their character, which 
enabled the debtor to escape from his obligation, and.yet hold 
bis property, not to this, which is beneficial in its operation. 

Before discussing this argument, it may not be improper to * 
premise that, although the spirit of an instrument, especially of 
a constitution, is to be respected not less than its letter, yet the 
spirit is to be collected chiefly from its words. It would be dan
gerous in the extreme to infer from extrinsic circumstances, that 
a case for which the words of an instrument expressly provide, 
shall be exempted from its operation. Where words conflict 
with each other, where the different clauses of an instrument 
bear upon each other, and would be inconsistent, unless the na
tural and common import of words be varied, construction be
comes necessary, and a departure from the obvious meaning of 
-words is justifiable. But if, in any case, the plain meaning of 
a provision, not contradicted by any other provision in the same 
instrument, is to be disregarded, because we believe theframers 
of that instrument could not intend what they say, it must be 
one in which the absurdity and injustice of applying the provi
sion to the case, would be so monstrous, that all mankind would, 
without hesitation, unite in rejecting the application. 

This is certainly not such a case. It is said the Colonial and 
StateLegislatures have been in the habit of passing laws of this 
description for more than a century; that they have never been 
the subject of complaint, and, consequently, could not be within 
the view of the general Convention. 

The. fact i& too broadly stated. The insolvent laws of many, 
indeed, of by far the greater number of the States, do not con
tain this principle. They discharge the person of tile debtor, 
but leave his obligation to pay In full force. To this the consti
tution is not opposed. 

But, were it even true that this principle had been introduced 
generally into those laws, it would not justify our varying the 
construction of the section. Every State in the Union, both 
while a colony and after becoming independent, had been in 
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1819. the practice of issuing paper money; yet ibis practice 
terms prohibited. If the long exercise of the p o w e r t 
bills of credit did not restrain the Convention from pr&h 
its future exercise, neither can it be said that the long ei 
of the power to impair the obligation of contracts, shoul 
Vent a similar prohibition. It is not admitted that the pi 
tion is more express in the one than in the other. It do* 
indeed extend to insolvent laws by name, because it is no t 
by name, but a principle which is to be forbidden; and thu 
ciple is described in as appropriate terms as our langua 
fords. . 

Neither, as we conceive, will any admissible rale of 
structioh justifying us in limiting the prohibition under coi 

tiottS, t h e n ^ to the particular laws which have been described a 
constitution -̂ bar, and which furnished such cause for general alarm. 1 
gainst the Were those laws? 
Sn*te8la^iml ^ e a r e t o ^ ^ e y w e r e s u c ^ a s S r e w o u t °f ^ e genera] 
pairing the ob̂  tress following the war in which our independence was ei 
ligation of con-lished. To relieve this distress, paper money was iss 
l r ac t s ' °̂fs worthless lands, and other property of no use to the cred 
paper* money were made a tender iu payment of debts: and the time of ] 
or tender laws ment, stipulated in the contract, was extended by law. Tl 
because these w e r e th e peculiar evils of the day. So much mischief was d< 
subjects •«» - r . • ' . . . . . . 

ŝ Jment? l"~ to pass laws impairing the obligation of contracts ought to 
suspension confined. 
laws, because L ^ (nj8 argument be tried by the words of the section urn 
^ ^ ^ c o n s i d e r a t i o n . 
tion are geae- Was this general prohibition intended to prevent pap 
ral and com- money? We are not allowed to say so, because it is express 
prdhenStVbiish provided, that no State shall "emit bills of credit;" neither coi 
the principle these words be intended to restrain the States from enabli 
of the invio-dedtprs to discharge their debts by the tender of property of i 
lability of real value to the creditor, because for that subject also partic 
•rei?mode.in ^ar provision is made. Nothing but gold and silver coin can 1 

made a tender in payment of debts. 
It remains to inquire, whether the prohibition under considi 

ration could be intended for the single case of a law directin 
that judgnients should be carried into execution by instalment! 

This question will scarcely admit of discussion. If this wer 
the only remaining mischief against which the constitution in 
tended to provide, it wpuld undoubtedly have been, like pape 
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money and tender laws, expressly forbidden. At any rate, 1819. 
terms more directly applicable to the subject, more appropriate- v-**v"*->_ 
ly expressing the intention of the Convention, would have been Sturges 
used. It seems scarcely possible to suppose that the framers of crownin-
the constitution, if intending to prohibit only laws authorizing shield. 
the payment of debts by instalment, would have expressed that 
intention by saying "no State shall pass any law impairing the 
obligation of contracts." No men would so express such an 
intention. No men would use terms embracing a whole class 
of laws, for the purpose of designating a single individual of 
that class. No court can be justified in restricting such com
prehensive words to a particular mischief to which no allusion 
is made. 

The fair, and, we think, the necessary construction of the 
sentence, requires, that we should give these words their full 
and obvious meaning. A general dissatisfaction with that lax 
system of legislation which followed the war of our revolution 
undoubtedly directed the mind of the Convention to this subject. 
It is probable that laws such as those which have been stated in̂  
argument, produced the loudest complaints, were most immedir 
ately felt The attention of the Convention, therefore, was 
particularly directed to paper money, and to acts which enabled 
the debtor to discharge his debt, otherwise than was stipulated 
in the contract. Had nothing more been intended, nothing more 
would have been expressed. But, in the opinion of the Con
vention, much more remained to be done. The same mischief 
might be effected by other means. To restore public confi
dence completely, it was necessary not only to prohibit the' use 
of particular means by which it might be effected, but to pro
hibit the use of any means by which the same mischief might 
be produced. The Convention appears to have intended to es
tablish a great principle, that contracts should be inviolable. 
The constitution, therefore, declares, that no State shall pass 
"any law impairing the obligation of contracts." • 

If, as we think, it must be admitted that this intention might 
actuate the Convention; that it is not only consistent with, but 
is apparently manifested by, all that part of the section which 
respects this subject-, that the words used are well adapted to 
the expression of it; that violence would be done to their plain 
meaning by understanding them in a more limited sense; tnose 
rules of construction, which have been consecrated by the wis
dom of ages, compel us to say,, that these words prohibit the 
passage* ol any law discharging a contract without performance., 
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IBrft, By way of analogy, the statutes of limitations, and aj 
^ym*y usury, have been referred to in argument; and it has been 

posed that the construction of the constitution, which th i s 
ion maintains, would apply to them also, and must therefo 
too extensive to be correct 

We do not think so. Statutes of limitations relate tc 
j j j j ^ j j j ^ ^ remedies which are furnished in the courts. They rathei 
usury laws, tablish, that certain circumstances shall amount to evidence 
unless retro- a contract has been performed, than dispense with its peril 
effeBLiaottnotance* '*> *n a ^ t a t e w ^ e r e *** v e a r 3 m a v ^ e pleaded in bj 
impair the ob- abaction of assumpsit, a law should pass declaring that conti 
ligation of already in existence, not barred by the statute, should be * 
c o o t r a e t ' ' Btrued to be within it, there could be little doubt of its uni 

stitutionality. 
So with respect to the laws against usury. If the law 

that no person shall take more than six per centum per am 
for the use of money, and that, if more be reserved, the c 
tract shall be void, a contract made thereafter, reserving se 
per cent, would have no obligation in its commencement; 
if a law should declare that contracts already entered into, j 
reserving the legal interest, should be usurious and void, eitl 
in the whole or in part, it would impair the obligation of 
contract, and would be clearly unconstitutional. 
^ This opinion is confined to the case actually under conside 

Thie opinion tion. It is eonfined to a case in which a creditor sues in a cow 
confined to the the proceedings of which the legislature, whose act is pies 
under^consJ ̂  a^ n o t a r ? n t t o contr°l> ^ t o a case where the credii 
aeration. bad not proceeded to execution against the body of his debtc 

within the State whose law attempts to absolve a confined i 
solvent debtor from his obligation. When such a case arises, 
will be considered. 

It is the opinion of the court, that die act of the State 
New York, which is pleaded by the defendant in this'cause, i 
for as its attempts to discharge this defendant from the debt 
the declaration mentioned, is contrary to the constitution of tl: 
United States, and that the plea is no bar to the action. (4 Whc; 
ton, p. 122.) 

1819. M'MILLAN v. M'NEILL. (4 Wheaton, j>. 209;) 

J J S l l EMLOE to the District Court of Louisiana: 
M MUMII. ^This was a suit brought by M'Neill, the plaintiff below 
ftf*NeUl against M'Millan, the defendant below, to recover a sum c 

money paid for the defendant's use, under the following cifcum 
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stances: M'Millan, residing in Charleston, South Carolina, (ran- 1819 
acting business there as a partner of the house of trade of Sloane r— ---1-* 
& McMillan, of Liverpool, on the 8th of October and 9th of M'M^lan 

November, 1811, imported foreign merchandise, on which he M'Neill-
gave bonds at the custom house, with M'Neill and one Walton, 
as sureties. These bonds were payable the 8th of April, and 
9th of May, 1812, and were paid, after suit and judgment, by 
M'Neill, on the 23d of August and 23d of September, 1813. 
Some time afterwards, McMillan removed to New-Orleans; 
where, on the 23d of August, 1815, the District Court of the 
first district of the State of Louisiana, having previously taken 
into consideration his petition, under a law of the State of Lou
isiana, passed in 1808, praying for the benefit of the mswho-
tun-urn, and a full and entire release and discharge, as well in his 
person as property, from all debts, dues, claims, and obligations, 
then existing, due, or owing by him, the said M'Millan, and it 
having appeared fully and satisfactorily, that the requisite pro
portion of his creditors, as well in number as amount, had ac
cepted the cession of his goods, and had granted a full and en
tire discharge; as well with respect to his person as to his fu
ture effects, it was then and there ordered, adjudged and decreed, 
by the said court, that the proceedings be homologated and con
firmed, and that the said M'Millan be acquitted, released, and 
discharged, as well his person as his future effects, from the 
payment of any and all debts, dues, and demands, of whatever 
nature, due and owing by him previous to the day of the date of 
the commencement of said proceedings, to wit, previous to the 
12th day of August, 1815. The house of trade of Sloane & 
M'Millan, of Liverpool, having failed, a commission of bank
ruptcy issued against both the partners in England, on the 28th 
of September, 1812, and on the 28th of November, 1812, they 
both obtained certificates of discharge, signed by the commis
sioners, and sanctioned by the requisite proportion of creditors 
in number and value, and confirmed by the Lord Chancellor of 
Great Britain, according to the bankrupt laws of England. On 
the 1st of July, 1817, the present suit was instituted by McNeill, 
describing himself as a citizen of South Carolina, against 
M'Millan, described as a citizen of Louisiana, in the District 
Court of the United States for the district of Louisiana, (hav
ing Circuit Court powers,) to recover the sum of 700 dollars, 
which M'Neillhad paid, under the judgments on the custom 
house bonds, in South Carolina. To this suit M'Millan pleaded 
in bar his certificates, under the Louisiana and English bank-
nipt laws; to which plea the plaintiff below demurred, the de-
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1819 fendant joined in demurrer, and the court gave judgment fo 
*-~->^"~' plaintiff, from which judgment the cause was brought, b y 
M'MiUan 0f e r r o r ? t o t ni s Court. 
M'Neill. Mr. Chief Justice MARSHALL delivered the opinion of 

Court, that this case was not distinguishable in principle i 
the preceding case of Sturges v. Crowninshield. That 
circumstance of the State law, under which the debt was 
tempted to be discharged, having been passed before the c 
was contracted, made no difference in the application o f 
principle. And that as to the certificate under the Eng 
bankrupt laws, it had frequently been determined, and was v 
settled, that a discharge under a foreign law, was no bar to 
•action on a contract made in this country. 

Judgment affirmed 

_ . The case next claiming our attention is that of *'The F 
Mechanic? m e r s ana< Mechanics' Bank of Pennsylvania v. Smith. 6 Wh 

Bank of ton, 131. 
Penn. This was an action of assumpsit brought by the plaintiffs 

Smith. c r r o rj in t n e Supreme Court of the commonwealth of Pennsj 
^(v-^/ vania, against the defendant in error as endorser of a promiss 

ry note made at Philadelphia, by one Edward Shoemaker, < 
the 6th June, 1811, for $2,500, payable in six months after dat 
and endorsed by the defendant to the plaintiffs at the same pla< 
on the same day.—The declaration was in the* usual form, ar 
the defendant pleaded, that on the 8th day of September, 18 li 
he was a citizen of the said commonwealth, residing in the cit 
and county of Philadelphia, and having resided there for moi 
than two years before that time, and that being such citizen an 
resident, he, the defendant, in conformity to the act of the Iegis 
latureof Pennsylvania, passed 13th March, 1812^ entitled "Ai 
Act for the relief of insolvent debtors residing in the city an< 
county of Philadelphia," did on the 8th September, 1812, mak< 
application to the commissioner appointed by virtue of said act 
for the benefit thereof, and was duly discharged under said act 
having fully complied with all its requisitions.—That the com 
missioners gave him a certificate to that effect. The plea alsc 
averred, that the cause of action arose in the city and county oJ 
Philadelphia, from contracts made within the same, and that the 
plaintiffs and defendants were at the time the said contracts were 
made, and at the time the causes of action occurred, and at the 
time the said act passed, citizens of the state of Pennsylvania, 
and, still continued to be citizens thereof.—To this plea there 
was a demurrer and judgment being rendered thereon for the: 
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defendant, the cause waff brought by writ of error ttf (his dottrf. 1S19 
At February term, 1821, Chief Justice MARSHALL delivered ym0~~~'j 

the opinion of the court, that this case was not distinguishable ^^S? 
from its former decisions on the, same subject, except by the cir- B?n^ 0f 
cumstances, that the defendant in the present case, was a citi
zen of the same state with the plaintiffs, at the time the contract 
was made in that state, and remained such at the time the suit 
was commenced in its courts. But that these facts made no dif
ference in the cases.—The constitution of the United States was 
made for the people of the whole union, and is equally bindlfjg 
upon all the courts and all the citizens. 

Judgment accordingly reversed, 

The case of Ogden v. Saunden, 12 Wheaton, 213 has been more elaborate^ 
ly discussed, and has elicited more variant opinions from the several judges, 
of the Supreme Judicial Tribunal of the Union, than any other case on the 
subject of insolvency, which has yet occurred. 

OGDEN, Plaintiff in Error, against SAUNDERS, Defendant i> 
Error. (12 Wheaton, page 213.) 

ERROR to the District Court oL Louisiana. 
This was an action of assumpsit, brought in the Court below oedeir 

by the defendant in error, Saunders, a citizen of Kentucky, T. 
against the plaintiff in error, Ogden, a citizen of Louisiana. Saunden. 
The plaintiff below declared upon oertain bills of exchange, 
drawn on the 30th of September, 1806, by one Jordon, at Lex
ington, in the State of Kentucky, upon the defendant below, 
Ogden, in the city of New-York, (the defendant then being a 
citizen and resident of the State of New-York,) accepted by 
him at the city of New-York, and protested for non-payment 

The* defendant below pleaded several pleas, among which 
was a certificate of discharge under the act of the legislature of 
the State of New-York, of April 3d, 1801, for the relief of in
solvent debtors, commonly called the three-fourths act. 

The jury found the facts in the form of a special verdict, on 
which the Court rendered a judgment for the plaintiff below, and 
the cause was brought by writ of error before this Court The 
question, which arose under this plea as to the validity of the 
law of New-York as being repugnant to the constitution of the 
United States, was argued at February term, 1824, by Mr. 
Clay, Mr. D. B Ogden, and Mr. Haines, for the plaintiff in er
ror, and by Mr. Webster and Mr. Wheaton, for the defendant in 
error, and the cause was continued for advisement until the pre*. 
lent term. It was again argued at the present term, (in con
nexion with several other causes standing on the calendar, and 
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1627 involving the general question of the validity of the 
***v^ bankrupt, or insolvent laws,) by Mr. Webster and Mr. Wk 
Ogden against the validity, and by the (Mr. Wirt) Attorney Ge 

••tinders. ^ r # ^' Leting*t(m'> Mr. D. B. Ogden, Mr. Jones, and Mr. / 
son, for the validity. 

Jfe*. 19th. The learned judges delivered their opinions as follows: 
Mr. Justice WASHINGTON. The first and most impc 

point to be decided in this cause turns essentially upon the < 
tion, whether the obligation of a contract is impaired by a i 
bankrupt or insolvent law, which discharges the person and 
future acquisitions of the debtor from his liability under a 
tract entered into in that State after the passage of the act? 

This question has never before be"en distinctly presenter 
the consideration of this Court, and decided, although it 
been supposed by the judges of a highly respectable S 
Court, that it was decided in the case of JWMillan v. JUW 
(4 Whtat. Rep. 209.) That was the case of a debt contra 
by two citizens of South Carolina, in that State, the discha 
of which had a view to no other State. The debtor aftenva 
removed to the territory of Louisiana, where he was regula 
discharged, as an insolvent, from all his debts, under an act 
the legislature of that State, passed prior to the time when i 
debt in question was contracted. To an action brought by 1 
creditor in the District Court of Louisiana, the defendant pie 
in bar his discharge, under the law of that territory, and it w 
contended by the counsel for the debtor in this Court, that t 
law under which the debtor was discharged, having passed b 
fore the .contract was made, it could not be said to impair i 
obligation. The cause was argued on one side only, and it wou 
seem from the report of the case, that no written opinidn wi 
prepared by the Court. The Chief Justice stated that the ci 
cumstance of the state law, under which the debt was attemp 
ed to be discharged, having been passed before the debt wi 
contracted, made no difference in the application of the princ 
pie, which had been asserted by the Court in the case of Stui 
ges v. Crovminshield. The correctness of this position is believe 
to be incontrovertible. The principle alluded to was, that 
State bankrupt law, which impairs the obligation of a contraci 
is "unconstitutional in its application to such contract In tha 
case it is true, the contract preceded in order of time the act o 
assembly, under which the debtor was discharged, although i 
was not thought necessary to notice that circumstance in the 
opinion which was pronounced. The principle, however, re
mained in the opinion of the Court, delivered in JWMllan v 
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JHWtell, unaffected by the circumstance that the law of Loubi- 1827 
ana preceded a contract made in another State, since that law, '-^-"-*»r' 
haring no extra-territorial force, never did at any time govern Ogden 
or affect the obligation of such contract. It could not, therefore 3 ^ ^ , , 
be correctly said to be prior to the contract, in reference to its 
obligation, since if, upon legal principles, it could affect the con
tract, that could not happen until the debtor became a citizen of 
Louisiana, and that was subsequent to the contract But I hold 
the principle to be well established, that a discharge under the 
bankrupt laws of one government, does not affect contracts 
made or to be executed under another, whether the law be prior 
or subsequent in the date to that of the contract; and this I take 
to be the only point really decided in the case alluded to. Whe
ther the Chief Justice was correctly understood by the Report
er, when he is supposed to have said, "that this case was not 
distinguishable in principle from the preceding case of Sturges 
v. Crouminshield" it is not material at this time to inquire, be
cause I understand the meaning of these expressions to go no 
farther than to intimate, that there was no distinction between 
the cases as to the constitutional objection, since it professed to 
discharge a debt contracted in another State, which, at the 
time it was contracted, was not within its operation, nor subject 
to be discharged by it. The case now to be decided, is that of 
a debt contracted in the State of New-York, by a citizen of 
that State, from which he was discharged, so far as he consti
tutionally could be, under a bankrupt law of that State, in force 
at the time when the debt was contracted. It is a case, there
fore, that bears no resemblance to the one just noticed. 

I come now to the consideration of the question, which, for 
the first time, has been directly brought before this Court for 
judgment I approach it with more than ordinary sensibility, 
not only on account of its importance, which must be acknow
ledged by all, but of its intrinsic difficulty, which every step I 
have taken in arriving at a conclusion with which my judgment 
could in any way be satisfied, has convinced me attends it. I 
have examined both sides of this great question with the most 
sedulous care, and the most anxious desire to discover which of 
them, when adopted, would be most likely to fulfil the inten
tions of those who framed the constitution of the United States,. 
I am far from asserting that my labours have resulted in entire 
success. They have led me to the only conclusion by which I 
oan stand with any degree of confidence; and yet, I should be 
disingenuous were I to declare, from this place, that I embrace 
it without hesitation, and without a doubt of its. correctness* 
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The most that candour will permit me to say upon the BU 
is, that I see, or think I see, my way more clear on1 t h e 
which my judgment leads me to adopt, than on the o t h e r 
it must remain for others to decide whether the guide I 
chosen has been a safe one or not. 

It has constantly appeared to me, throughout the differeE 
vestigations of this question, to which it has been my duty t 
tend, that the error of those who controvert the constitutio 
ty of the bankrupt law under a consideration, in its applies 
to this case, if they be in error at all, has arisen from not 
tinguishing accurately between a law which impairs a contr 
and one which impairs its obligation. A contract is defined 
all to be an agreement to do, or not to do, some particular 
and in the construction of this agreement, depending essentia 
upon the will of the parties between whom it is formed, w e s« 
for' their intention with a view to fulfil it. Any law, then, wh 
enlarges, abridges, or in any manner changes this intenti 
when it is discovered, necessarily impairs the contract its 
which is but the evidence of that intention. The manner, 
the degree, in which this change is effected, can in no reap 
influence this conclusion; for whether the law affect thevalidi 
the construction, the duration, the mode of discharge, or the e 
dence of the agreement, it impairs the contract, though it m 
not do so to the same extent in all the supposed cases. Thus 
law which declares that no action shall be brought whereby 
charge a person upon his agreement to pay the debt of anotb< 
or upon an agreement relating to lands, unless the same be r 
duced to writing, impairs a contract made by parol, whether tl 
law precede or follow the making of such contract; and, if tl 
argument that this law also impairs, in the former case, the obi 
gation of the contract, be sound, it must follow, that the statu 
of frauds, and all other statutes which in any manner medd 
with contracts, impair their obligation, and are, consequent̂  
within the operation of this section and article of the constiti 
tion.̂  It will not do to answer, that, in the particular case pu 
and in others of the same nature, there is no contract to impaii 
since the pre-existing law denies all remedy for itsenforcemenl 
or forbids the making of it, since it is impossible to deny tha 
the parties have expressed their will in a form of a contract, not 
withstanding the law denies to it any valid obligation. 

This leads us to a critical examination of the particular phra 
seology of that part of the above section which relates to con
tracts. It is a law which impairs the obligation of contracts 
and not the contracts themselves, which is interdicted. It h 
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not to be doubted, that this term, obligation, when applied to 1827. 
contracts, was well considered and weighed by those who v ^ y ^ 
framed the constitution, and was intended to convey a different Ogden 
meaning from what the prohibition would have imported with- Sau^'der. 
out i t It is this meaning of which we are all in search. 

What is it, then, which constitutes the obligation of a con
tract? The answer is given by the Chief Justice, in the case 
of Sturges v. Crowninshzeldy to which I readily assent now, as 
I did then; it is the law which binds the parties to perform their 
agreement. The law, then, which has this binding obligation, 
must govern and control the contract in every shape in which 
it is intended to bear upon it, whether it affect its validity, con
struction, or discharge. 

But the question, which law is referred to in the above defi
nition, still remains to be solved. It cannot, for a moment, be 
conceded that the mere moral law is intended, since the obligation 
which that imposes is altogether of the imperfect kind, which 
the parties to it are free to obey, or not as they please. It can
not be supposed, that it was with this law the grave authors of 
this instrument were dealing. 

The universal law of all civilized nations, which declare that 
men shall perform that to which they have agreed, has been 
supposed by the counsel who have argued this cause for the de
fendant in error, to be the law which is alluded to; and I have 
no objection to acknowledging its obligation, whilst I must deny 
that it is that which exclusively governs the contract It 
is upon this law that the obligation which nations acknowledge 
to perform their compacts with each other is founded, and I, 
therfore, feel no objection to answer the question asked by the 
same counsel—what law it is which constitutes the obligation 
of the compact between Virginia and Kentucky? by admitting, 
that it is this common law of nations which requires them to 
perform it I admit further, that it is this law which creates tlje 
obligation of a contract made upon a desert spot, where no mu
nicipal law exists, and (which was another case put by the same 
counsel) which contract, by the tacit assent of all nations, their 
tribunals are authorized to enforce. 

But can it be seriously insisted, that this, any more than the 
moral law upon which it is founded, was exclusively in the con
templation of those who framed this constitution? What is the 
language of this universal law? It is simply that all men are 
bound to perform their contracts. The injunction is as absolute 
as the contracts to which it applies. It admits of no qualifica 
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tion, and no restraint, either as to its validity, constructio 
discharge, further than may be necessary to develope the ij 
tion of the parties to the contract. And if it be true, that 
is exclusively the law to which the constitution refers u s , i 
very apparent, that the sphere of State legislation upon suhj 
connected with the contracts of individuals, would oe a brie 
beyond what it can for a moment be believed the sover* 
States of this Union would have consented to; for it would 
found, upon examination, that there are few laws which cone 
the general police of a state, or the government of its citiz< 
in their intercourse with each other, or with strangers, wli 
may not in some way or other affect the contracts which tl 
have entered into, or may thereafter form. For what are la 
of evidence, or which concern remedies frauds and perjuries 
laws of registration, and those which affect landlord and tena 
sales at auction, acts of limitation, and those which limit 1 
fees of professional men, and the charges of tavern keepers, a 
* multitude of others which crowd the codes of every Stai 
bnt laws which may affect the validity, construction, or dui 
tion, or discharge of contracts? Whilst I admit, then, that tl 
common law of nations, which has been mentioned, may for 
in part the obligation of a contract, I must unhesitatingly insn 
that this law is to be.taken in strict subordination to the mur 
cipal laws of the land where the contract is made, or is to I 
executed. The former can be satisfied by nothing short of pel 
formance; the latter may affect and control the validity, coi 
fitrucUon, evidence, remedy, performance and discharge of th 
contract. The former is the common law of all civilized na 
tions, and of each of them; the latter is the peculiar law of eaci 
and is paramount to the former whenever they come in collisio; 
with each other. 

It is, then, the municipal law of the State, whether that b< 
written or unwritten, which is emphatically the law of the con 
tract made within the State, and must govern it throughout 
wherever its performance is sought to be enforced. 

It forms, in my humble opinion, a part of the contract, and 
travels with it wherever the parties to it may be found. It is 
;so regarded by all the civilized nations of the world, and is en. 
forced by the tribunals of those nations according to its own 
{forms, unless the parties to it have otherwise agreed, as where 
the contract is to be executed in, or refers to the laws of, some 
.other .eountry than that in which it is formed, or where it is of 
an immoral character, or contravenes the policy of the nation to 
whose tribunals the appeal is made; in which latter cases, the 
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remedy which the comity of nations affords for enforcing the 1827. 
obligation of contracts wherever formed, is denied. Free from v^-v^o 
these objections, this law, which accompanies the contract as Ogdcn 
forming a part of it, is regarded and enforced every where, whe- gauIJaer8t 
ther it affect the validity, construction, or discharge of the con
tract It is upon this principle of universal law, that the dis
charge of the contract, or of one of the parties to it, by the 
bankrupt laws of the country where it was made, operates as a 
discharge every where. 

If then, it be true, that the law of the country where the con
tract is made, or to be executed, forms a part of that contract, 
and of its obligation, it would seem to be somewhat of a sole
cism to say, that it does, at the same time, impair that obliga
tion. 

But, it is contended, that if the municipal law of the State 
where the contract is so made, form a part of it, so does that 
clause of the constitution which prohibits the States from pass
ing laws to impair the obligation of contracts; and, consequent
ly, that the law is rendered inoperative by force of its controll
ing associate. All this I admit, provided it be first proved, that 
the law so incorporated with, and forming a part of the con
tract, does, in effect, impair its obligation; and before this can be 
proved, it must be affirmed, and satisfactorily made out, that if, 
by the terms of the contract, it agreed that, on the happening of 
a certain event, as, upon the future insolvency of one of the par
ties, and his surrender of all his property for the benefit of his 
creditors, the contract shall be considered as performed and at 
an end, this stipulation would impair the obligation of the con
tract If this proposition can be successfully affirmed, I can 
only say, that the soundness of it is beyond the reach of my 
mind to understand. 

Again; it is insisted, that if the law of the contract forms a 
part of it, the law itself cannot be repealed without impairing 
the obligation of the contract. This proposition I must be per
mitted to deny. It may be repealed' at any time at the will of 
the legislature, and then it ceases to form any part of those con
tracts which may afterwards be entered into. The repeal is no 
more void than a new law would be which operates upon con
tracts to affect their validity, construction, or duration. Both 
are valid, (if the view which I take of this case be correct,) as 
they may affect contracts afterwards formed; but neither are so, 
if they bear upon existing contracts; and, in the former case, in 
which the repeal contains no enactment, the constitution would 
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forbid the application of the repealing law to past contracts, 
to those only. 

To illustrate this argument, let us take four laws, which eif 
by new enactments, or by the repeal of former laws, m a y 
feet contracts as to their validity, construction, evidence, 
remedy. 

Laws against usury are of the first description. 
A law which converts a penalty, stipulated for by the p 

ties, as the only atonement for a breach of the contract, int< 
mere agreement for a just compensation, to be measured by t 
legal rate of interest, is of the second. 

The statute of frauds, and the statute of limitations, may i 
cited as examples of the two last 

The validity of these laws can never be questioned by thoi 
who accompany roe in the view which I take of the questic 
under consideration, unless they operate, by their express pn 
visions, upon contracts previously entered into; and even the 
they are void only so far as they do so operate, because, in tht 
case, and in that case only, do they impair the obligation c 
those contracts. But if they equally impair the obligation c 
contracts subsequently made, which they must do if this be th< 
operation of a bankrupt law upon such contracts, it would seen 
to follow, that all such laws, whether in the form of new enact 
ments, or of repealing laws, producing the same legal conse 
quences, are made void by the constitution; and yet the counsel 
tor the defendants in error have not ventured to maintaii 
so alarming a proposition. 

If it be conceded that those laws are not repugnant to the con
stitution, so far as they apply to subsequent contracts, I am yet 
to be instructed how to distinguish between those laws, and the 
one now under consideration. How has this been attempted by 
the learned counsel who have argued this cause upon the ground 
of such a distinction? 

They have insisted, that the effect of the law first supposed, 
is to annihilate the contract in its birth, or rather to prevent it 
from having a legal existence, and, consequently, that there is 
BO obligation to be impaired. But this is clearly not so, since 
It may legitimately avoid all contracts afterwards entered into, 
which reserve to the lender a higher rate of interest than this 
law permits. 

The validity of the second law is admitted, and yet this can 
only be in its application to subsequent contracts; for it has not, 
and I think it cannot, for a moment, be maintained, that a law 
which, in express terms, varies the construction of an existing 
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contract, or which, repealing a former law, is made to produce 1827. 
the same effect, does not impair the obligation of that con- -T p -
tract. m °&** 

T h e statute of frauds, and the statute of limitations, which gannden. 
have been put as examples of the third and fourth classes of 
laws , are also admitted to be valid, because they merely con
cern the modes of proceeding in the trial of causes. The for
mer, supplying a rule of evidence, and the latter, forming a 
part of the remedy given by the legislature to enforce the obli
gation, and likewise providing a rule of evidence. 

All this I admit But how does it happen that these laws, 
l ike those which affect the validity and construction of con
tracts, are valid as to subsequent, and yet void as to prior and 
subsisting contracts? For we are informed by the learned judge 
who delivered the opinion of this Court in the case of Sturges 
v. Crowninshiddy that, "if, in a State where six years may be 
pleaded in bar to an action of assumpsit, a law should pass, de
claring that contracts already in existence, not barred by the 
statute, should be construed within it, there could be little doubt 
of its unconstitutionality.'7 

It is thus most apparent, that, which ever way we turn, whe
ther to laws affecting the validity, construction, or discharges of 
contracts, or the evidence or remedy to be employed in enforc
ing them, we are met by this overruling and admitted distinc* 
tion, between those which operate retrospectively, and those 
which operate prospectively. In all of tnem the law is pro* 
nounced to be void in the first class of cases, and not so in the 
second. 

Let us stop, then, to make a more critical examination of the 
act of limitations, which although it concerns the remedy, or, 
if it must be conceded, the evidence, is yet void or otherwise, 
as it is made to apply retroactively, or prospectively, and see if 
it can, upon any intelligible principle, be distinguished from a 
bankrupt law, when applied in the same manner? What is the 
effect of the former? The answer is, to discharge the debtor 
and all his future acquisitions from his contract; because he 
is permitted to plead it in bar of any remedy which can be in
stituted against him, and consequently in bar or destruction of 
the obligation which his contract imposed upon him. What is 
the effect of a discharge under a bankrupt law? I can answer 
this question in no other terms than those which are given to 
the former question. If there be a difference, it is one which, 
in the eye of justice at least, is more favourable to the validity 
Of the latter than of the former, for in the one, the debtor sur
renders every thing which he possesses towards the discharge 
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1687* of his obligation, and in the other, he surrenders nothing, 
'-"", ""— sullenly shelters himself behind a legal objection with w h i c l 

0 g ^ n law has provided him, for the purpose of protecting his p e r 
Sannden. *nd his present, as well as his future acquisitions, against 

performance of his contract. 
It is said that the former does not discharge him absolul 

from his contract, because it leaves a shadow sufficiently s 
stantial to raise a consideration for a new promise to pay. A 
is not this equally the case with a certificated . bankrupt, TO 
afterwards promises to pay a debt from which his certifier 
had discharged him? In the former case, it is said, the defc 
dant must plead the statute in order to bar the remedy, and 
exempt him from his obligation. And so, I answer, he mi 
plead his discharge under the bankrupt law, and his conformi 
to it, in order to bar the remedy of his creditor, and to secuj 
to himself a like exemption. I have, in short, sought in va 
for some other grounds on which to distinguish the two Ian 
from each other, than those which were suggested at the bar. 
can imagine no other, and I confidently believe that none exh 
which will bear the test of a critical examination. 

To the decision of this Court, made in the case of Sturges v 
Crowninshield, and to the reasoning of the learned judge whe 
delivered that opinion, I entirely submit; although I did no 
then, nor can I now bring my mind to concur in that part of ii 
which admits the constitutional power of the State legislatures 
to pass bankrupt laws, by which I understand, those laws which 
discbarge the person and the future acquisitions of the bank
rupt from his debts. I have always thought that the power to 
pass such law was exclusively vested by the constitution m the 
legislature of the United States. But,it becomes me to believe 
that this opinion was, and is incorrect, since it stands condemn
ed by the decision of a majority of this Court, solemnly pro
nounced. 

After making this acknowledgment,! refer again to the above 
decision with some degree of confidence, in support of the 
opinion to which I am now inclined to come, that a bankrupt 
law, which operates prospectively, or in so far as it does so ope
rate, does not violate the constitution of the United States. It 
is there stated, "that, until the power to pass uniform laws on 
the subject of bankruptcies be exercised by Congress, the 
States are not forbidden to pass a bankrupt law, provided it conr 
tain no principle which violates the tenth section of the first ar
ticle of the constitution of the United States." The question 
in that case was, whether the law of New York, passed on. 
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the third of April, 1811, which liberates, not only the person of 1£27« 
the debtor, but discharges him from all liability for any debt *—^—^ 
contracted previous, as well as subsequent to his discharge, on °6^eB 

his surrendering his property for the use of his creditors, was a Saunders. 
valid law under the constitution in its application to a debt con
tracted prior to its passage? The Court decided that it was 
not, upon the single ground that it impaired the obligation of 
that contract. And if it be true, that the States cannot pass a 
similar law to operate upon contracts subsequently entered into, 
it follows inevitably, either that they cannot pass such laws at 
all, contrary to the express declaration of the Court, as before 
quoted, or that such laws do not impair the obligation of con
tracts subsequently entered into; in fine, it is a self-evident pro
position, that every contract that can be formed, must either 
precede, or follow, any law by which it may be affected. . 

1 have, throughout the preceding part of this opinion, consi
dered the municipal law of the. country where the contract is 
made, as incorporated with the contract, whether it affects its 
validity, construction, or discharge. But I think it quite imma
terial-to stickle for this position, if it be conceded to me, what 
can scarcely be denied, that this municipal law constitutes the 
law of the contract so formed, and must govern it throughout I 
hold the legal consequences to be the same', in which ever View 
the law, as it affects the. contract, is considered. 

1 come now to a more particular examination and construction 
of the section under which this question arises; and I am free to 
acknowledge, that the collocation of the subjects for which it 
provides, has made an irresistible impression upon my mind, 
much stronger, 1 am persuaded, than 1 can find language to com
municate to the minds of others. 

It declares, that ,cno State shall coin money, emit bills of cre
ditor make any thing but gold and silver coin a tender in payment 
o£ debts." These prohibitions, associated with the powers 
granted to Congress "to coin money, and to regulate the value 
thereof, and of foreign coin,9' most obviously constitute mem
bers of the same family, being upon the same subject, and go- -
veraed by the same policy. 

This policy was, to provide a fixed and uniform standard of 
value throughout the United State?, by which the commercial 
and other dealings between the citizens thereof, or between 
them and foreigners, as well as the moneyed transactions of the 
government, should be regulated. For it might well be asked, 
why vest in Congress the power to establish a uniform standard 
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of value by the means pointed out, if the States might us 
Same means, and thus defeat the uniformity of the standard 
consequently, the standard itself? And vvhy establish a stai 
at all, for the government of the various contracts which t 
be entered into, if those contracts might afterwards be disci 
ed by a different standard, or by that which is not money, u 
the authority of State tender laws? It is obvious, there 
that these prohibitions, in the 10th section, are entirely he 
geneous, and are essential to the establishment of a unii 
standard of value, in the formation and discharge of contrc 
It is for this reason, independent of the general phraseol 
which is employed, that the prohibition, in regard to State 
der laws, wul admit of no construction which would confin 
to State laws which have a retrospective operation. 

The next class of prohibitions contained in this section, c 
sists of bills of attainder, ex post facto laws, and laws imp: 
ing the obligation of contracts. 

Here, too, we observe, as I think, members of the same fa 
ity brought together in the most intimate connexion* with ea 
other. The states are forbidden to pass any bill of attainc 
or ex post facto law, by which a man shall be punished crin 
nally or penally, by loss of life, of his liberty, property, or 1 

{rotation, for an act which, at the time of its commission, vi 
ated no existing law of the land. Why did the authors of tl 

constitution turn their attention to this subject, which, at tl 
first blush, would appear to be peculiarly fit to be left to tl 
discretion of those who have the police and good govemmei 
of the State under their management and control? The onl 
answer to be givenis, because laws of this character are of 
pressive, unjust, and* tyrannical; and, as such, are condemned b 
the universal sentence of civilized man. The injustice and ty 
ranny which characterizes ex post facto laws, consists altogethe 
in their retrospective operations, which applies with equal foree 
althongh not exclusively, to bills of attainder. 

But if it were deemed wise and proper to prohibit State le 
gislation as to retrospective laws, which concern, almost exclu
sively, the citizens and inhabitants of the particular State in 
which this legislation takes place, how much more did it con
cern the private and political interests of the citizens of all the 
States, in their commercial and ordinary intercourse with each 
other, that the same prohibition should be extended civilly to 
the contracts which they might enter into? 

If it were proper to prohibit a State legislature to pass a re
trospective law, which should take from the pocket of one of 
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its o w n citizens a single dollar, as a punishment for an act which 
w a s innocent at the time it was committed; how much more pro* 
per was it to prohibit laws of the same character precisely, which 
might deprive the citizens.of others States, and foreigners, as 
wel l as citizens of the same State, of thousands, to which,, by 
their contracts, they were justly entitled, and which they might 
possibly have realized but for such State interference? How 
natural, then, was it, under the influence of these considerations, 
to interdict similar legislation in regard to contracts, by provid
ing-, that no State should pass laws impairing the obligation of 
past contracts? It is true, that the two first of these prohibi
tions apply to layvs of a criminal, and the last to laws of a civil 
character, but if J am correct in my view of the spirit and mo
tives of these prohibitions, they agree in the principle which 
suggested them, They are founded upon the same reason; and 
the application of it is at least as strong to the last, as it is to 
the two first prohibitions. 

But these reasons are altogether inapplicable to.laws of a 
prospective character. There is nothing unjust or tyrannical in 
punishing offences prohibited by law, and committed in viola
tion ox that law. Nor can it be unjust, or oppressive, to de
clare by law, that contracts subsequently entered into, may be 
discharged in a way different from that which the parties nave 
provided, but which they know, or may know, are liable, un
der certain circumstances, to be discharged in a manner contra
ry to the provisions of their contract • 

Thinking, as X have always done, that the power to pass 
bankrupt laws was intended by the authors of the' constitution 
to be exclusive in Congress, or, at least, that they expected the 
power vested in that body would be exercised, so as effectually to 
prevent its exercise by the States, it is the more probable that, 
in reference to all other interferences of the State legislatures 
upop the subject of contracts, retrospective laws were alone in 
the contemplation of the Convention. 

In the construction of this clause of the tenth section of the 
constitution, one of the counsel for the defendants* supposed 
himself at liberty so to transpose the provisions contained in it, 
as to place the prohibition to pass laws impairing the obligation 
of contracts in juxtaposition with the other prohibition to pass 
laws making any thing but gold and silver coin a tender in pay* 
meat of debts, inasmuch as the two provisions relate to the sub
vert of contracts. 

That the derangement of the words, and even sentences of a 
law, may sometimes be tolerated, in order to arrive at the appa-
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rent meaning of the legislature, to be gathered from other parti. 
or from the entire scope of the law,! shall not deny, but 1 
should deem it a very hazardous rule to adopt, in the construc
tion of an instrument so maturely considered as this constitntioi 
was by the enlightened statesmen who framed it, and so severe' 
ly examined and criticised by its opponents in the numerous 
State conventions which finally adopted it. And if, by the con- ; 
struction of this sentence, arranged as it is, or as the learned < 
counsel would have it to be, it could have been made out that 
the power to pass prospective laws, affecting contracts, was de
nied to the States, it is most wonderful that not one voice was 
raised against the provision, in any of those conventions, by the 
jealous advocates of State rights, nor even an amendment pro
posed, to explain the clause, and to exclude a construction 
which trenches so extensively upon the sphere of State legisla
tion. 

But, although the transposition which is contended for may 
be tolerated in cases where the obvious intention of the legisla
ture can in* no other way be fulfilled, k can never be admitted 
in those where consistent meaning can be given to the* whole 
clause as its authors thought proper to arrange it, and where the 
only doubt is, whether the construction which the transposition 
countenances, or tjiat which results from the reading which the 
legislature has thought proper to adopt, is most likely to fulfil 
the supposed intention of the legislature. Now, although it is 
true, that the prohibition to pass tender laws of a particular de
scription, and laws impairing the obligation of contracts, relate, 
both of them, to contracts, yet, the principle which governs 
each of them, clearly to be inferred from the subjects with which 
they stand associated, is altogether different; that of the first 
forming part of a system for fixing a uniform standard of value, 
and, of tne last, being founded on a denunciation of retros
pective laws. It is, therefore, the safest course, in my humble 
opinion, to construe this clause of the section according to the 
arrangement which the Convention has thought proper to make 
of its different provisions. To insist upon a transposition, with 
a view to warrant one construction rather than the other, falls 
little short, in my opinion, of a begging of the whole question 
in controversy. 

But why, it has been asked, forbid the States to pass laws 
making any thing but gold and silver coin a tender in payment 
of debts, contracted subsequent, as well as' prior, to the law 
which authorizes it; and yet confine the prohibition to pass laws 
impairing the obligation of contracts to past contracts, or in 
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other words, to future bankrupt laws, when the consequence re
sulting from each is the same, the latter being considered by the 
counsel as being, in truth, nothing less- than tender laws in dis
guise. 

An answer to this question has, in part, been anticipated by 
some of the preceding observations. The power to pass bank
rupt laws having been vested in Congress, either, as an exclusive 
power, or under the belief that it would certainly be exercised, 
it is highly probable that State legislation, upon that subject was 
not within the contemplation of the convention; or, if it were, it 
is quite unlikely that the exercise of,the power by the State legis
latures, would have been prohibited by the use of terms which, 
I have endeavoured to show, ate inapplicable to laws intended 
to operate prospectively. For had the prohibition been to pass 
laws impairing contracts, instead of the obligation of contracts, 
1 admit, that it would have borne the construction which is con
tended for, since it is clear that the agreement of the parties in 
the first case, would be impaired as much by a prior as it would 
be by a subsequent bankrupt law. It has, besides, beenattempt-
ed to be shown, that the limited restriction upon State legisla
tion, imposed by the* former prohibition, might be submitted to 
by the States, whilst the extensive operation of the latter would 
have hazarded, to say the least of it, the adoption of the con
stitution by the State conventions. 

But an answer, still more satisfactory to my mind, is this: 
Tender laws, of the description stated in this section, are al
ways unjust; and, where there is an existing bankrupt law at the 
time the contract is made, they can seldom be useful to the 
honest debtor. They violate the agreement of the parties to 
it, without the semblance of an apology for the measure, since 
they operate, to discharge the debtor from his undertaking, 
upon terms variant from those by which he bound himself, to 
the injury of the creditor, and unsupported, in many cases, by 
the plea of necessity. They extend relief to the opulent debtor, 
who does not stand in need of it; as well as to the one who is, 
by misfortunes, often unavoidable, reduced to poverty, and disa
bled from complying with his engagements, in relation to sub
sequent contracts, they are unjust when extended to the former 
class of debtors, and useless to the second, since they bay be 
relieved by conforming to the requisitions of the State bank
rupt law, where there is one. Being discharged by this law 
from all his antecedent debts, and having his future acquisitions 
secured to him, an opportunity is afforded him to become once 
more a useful member of society. 
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1827. If this view of the subject be correct, it will be difficult to 
\**Y**s prove; that a prospective bankrupt law resembles, in any of its 
Ogden features, a law which should make any but gold and silver coin 

8aunder». a ten<*er m payment of debts. . 
I shall now conclude this opinion, by repeating the acknow

ledgement which candour compelled me to make in its com
mencement, that the question which I have been examining is 
involved in difficulty and doubt But if I could rest my opi
nion in favour of the constitutionality of the law on which the 
question arises, on no other ground than this doubt so felt and 
acknowledged, that alone w.ould, in my estimation, be a satis
factory vindication of it. It is but a decent respect due to the 
wisdom, the integrity, and the patriotism of the legislative body, 
by which any law is passed, to presume in favour of its validity, 
until its violation of the constitution is proved beyond all rea
sonable doubt This has always been the '.language of this 
Court, when that subject has called for its decision; and 1 know 
that it expresses the honest sentiments of each and every mem
ber of this bench. I am perfectly-satisfied that it is entertained 
by thos£ of them from whom it is the misfortune of the majori
ty of the Court to differ on the present occasion, and that they 
feel no reasonable doubt of the correctnessof the conclusion to 
which their best judgment has conducted them. 

My opinion is, that the judgment of the Court below ought to 
be reversed^ and judgment given for the plaintiff in error. 

Mr. Justice JOHNSON; This suit was instituted in Louisiana, 
•in the Circuit Court of* the United States, by Saunders, the de
fendant here, against Ogden, upon certain bills of exchange. 
Ogden, the defendant there pleads, in bar, to the action, a dis
charge obtained, in due form of law, from the Courts of the 
State of New-York, which discharge purports to release him 
from all debts and demands existing against him on "a specified 
day. This demand is one of that description, and the act under 
which the discharge was obtained, was the act of New York of 
1801, a date long prior to that of the cause of action on which 
this suit was instituted. The discharge is set forth in the plea, 
and represents Ogden as "an insolvent debtor, being, on the day 
and year therein after mentioned, in prison, in the city and county 
New-York, on execution issued against him on some civil ac
tion," &c. It does not appear that any suit had ever been in
stituted against him by this party, or on this cause of action, 
prior to the present The cause below was decided upon a 
special verdict, in which the jury find. 

Digitized by 



ON INSOLVENCY. 119 

1 st. • That the acceptance of the bills on which the action was 1827. 
instituted, was made by Ogden, in the city of New-York, on the *-r~r-^-
days they severally bear date, the'said defendant then residing Ogden 
in the city of New-York, and continuing to reside there until a gauna'e». 
day not specified. 

2d. That under thclaws of the State of New-York, in such, 
case provided, and referred to in the discharge, (which laws. 
are specially found, &c. meaning the State law of 1801, appli
cation was made for, and the defendant obtained, the discharge 
hereunto annexed. 

3d. That, by the laws of New-York, actions on bills of ex
change, and acceptances thereof, are limited to the term of six 
years; and, 

4th. That at the time the said bills were drawn and accepted, 
the drawee and the drawer of the same, were residents and citi
zens of the State of Kentucky. 

On this state of facts the Court below gave judgment against 
Ogden, the discharged debtor. 

W e are not in possession of the grounds of the decision be
low, and it has been argued here, as having been given upon 
the general nullity of the discharge, on the' ground of its uncon
stitutionality. But, it is obvious, Slat it might also have proceed
ed upon the ground of its nullity, as to citizens of other States, 
who have never, by any act of their own, submitted themselves 
to the lex fori of the State that gives the discbarge—consider
ing the right given by the constitution to go into the Courts of 
the United States upon any contracts, whatever be their lex loci, 
as modifying and limiting the general power which States are 
acknowledged to possess over contracts formed under control of 
their peculiar laws. . • • 

* This question, however, has not been argued, and must not 
now be considered as disposed of by this decision. 

The abstract question of the general power of the States to 
pass laws for the relief of insolvent debtors, will be alone con
sidered. And here, in order to ascertain with precision what. 
we are to decide, it is first proper, to consider what this Court 
has already decided on this subject. And this brings under ue-
view the two cases of Sturges v. Crowninshield, and JWMillan 
v. J\PJ\Teill, adjudged* in the year 1819, and contained in the 
4th vol. of the Reports. If the marginal note to the report, or 
the summary of the effect of the case of McMillan v. Jlz Wet ft, 
presented a correct view of the report of that decision, it is ob
vious, that there would remain very little, if any thing, for this 
Court to decide. But by comparing the note of the Reporter 
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with the facta of the case, it will be found that there is a gene
rality of expression admitted into the former, which the case it
self does not justify. The principle recognized and affirmed in 
McMillan v. MVVeiM, is one of universal law, and so obvious 
and incontestible that it need be only understood to be assented 
to. It is nothing more than this, "that insolvent laws have no 
extra-territorial operation upon the contracts of other States; that 
the principle is applicable as well to the discharges given under the 
lavs of the States, as of foreign countries; and that the anterior or 
posterior character of the law under which the discharge is given, 
with Hjerenee to the date of the contract, makes no facriminatUm 
in the application of that principle" 

The report of the case of Sturges y. Crowninshield needs also 
some explanation. The Court was, in that case, greatly divid
ed in their views of the doctrine, and the judgment partakes as 
much of a compromise, as of a legal adjudication. The mino
rity thought it better to yield something than risk the whole. 
And, although their course of reasoning led them to the general 
maintenance of the State power over the subject, controlled and 
limited alone by the oath administered to all their public, func
tionaries to maintain the constitution of the United States, yet, 
as denying the power to act upon anterior contracts, could do no 
harm, but, in fact, imposed a restriction conceived in the true 

' spirit of the constitution, they were satisfied to acquiesce in it, 
provided the decision was so guarded as to secure the power 
over posterior contracts, as well from the positive terms of the 
adjudication, as from inference deducible from the reasoning of 
the Court 

The case of Sturges v. Crowninshield, then, must, in its au
thority, be* limited to the terms of the certificate, and that cer
tificate affirms to propositions. 

1. That a State has authority to pass a bankrupt law, pro
vided such law does not impair the obligation of contracts with; 
in the meaning of the constitution, and provided there be no act 

.of Congress, in force to establish an uniform system of bank
ruptcy, conflicting With such law. -

•2. That a law of this description, acting upon prior contracts, 
is a law impairing the obligation of contracts within the mean
ing of the constitution. 

Whatever inferences or whatever doctrines the opinion of the 
Court in that case may seem to support, the concluding words 
of that opinion were intended to control and to confine the au
thority of the adjudication to the limits of the certificate. 

1827. 
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I should, therefore, have supposed, that the question of ex- 1827 
elusive power in Congress to pass a bankrupt law was not now <-*—«-̂  
open; but it has been often glanced at in argument, and I have Ogdea 
no objection to express my individual opinion upon it Not gwi^eri 
having recorded my views on this point in this case of 
Crowninshield, I avail myself of this occasion to do so. 

So far, then, am I from admitting that the constitution affords 
any ground for this doctrine, that I never had a doubt, that the 
leading object of the constitution was to bring in aid of the States 
a power over this subject, which their individual powers never 
could attain to; so far from limiting, modifying, and attenuating 
legislative power in its known and ordinary exercise in favour 
of unfortunate debtors, that its sole object was to extend and per
fect it, as far as the combined powers of the States, represent
ed by the general government, could extend it Without that 
provision, no power would have existed that could extend a dis
charge beyond the limits of the State in which it was given, but 
with that provision it might be made co-extensive with the 
United States. This was conducing to one of the great ends of 
the constitution, one which it never loses sight of in any of its 
provisions, that of making an American citizen as free in one 
State as. he was in another. And when we are told that this in
strument is to be construed with a view to its federative objects, 
I reply > that this view alone of the subject is in accordance with 
its federative character. 

Another object in perfect accordance with this, may have 
been that of exercising a salutary control over the power of the 
States, whenever that power should be exercised without due 
regard to the fair exercise of distributive justice. The general 
tendency of the legislation of the States at that time to favour 
the debtor, was a consideration which entered deeply into many 
of the provisions of the constitution. And as the power of the 
States over the law of their respective forums remained untouch
ed by any other provisions of the constitution; when vesting in 
Congress the power to pass a bankrupt law, it was worthy of 
the wisdom ot the Convention to add to it die power to make 
that system uniform and universal. Yet, on this subject, the use 
of the term uniform instead of general, may well raise a doubt 
whether it meant more than that such a law should not be par
tial, but have an equal and uniform application in every part of 
the Union. This is in perfect accordance with the spirit in 
which various other provisions of the constitution are conceived. 

For these two objects there appears to have been much rea
son for vesting this power in Congress: but for extending to the 
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1687. grant the effect of exchukeness over the power of the Stat* 
w y V pears to me not only without reason, but to be repe l ! € 
Ogden weighty considerations. 

Sttmd«n. ** There '8 rothm©" which, on the face of the cons t i t 
bears the semblance of direct prohibition on the States t* 
ercise this power, and it would seem strange that, i f s i 
prohibition had been in the contemplation of the Convei 
when appropriating an entire section to the enumeration o f 
hibitions on the States, they had forgotten this, if they ha< 
tended to enact it 

The antithetical language adopted in that section, as to e 
other subject to which the power of Congress had been 
viously extended, affords a strong reason to conclude, that £ 
direct and express allusion to the power to pass a bankrupt 
would have been here inserted also, if they had not intei 
that this power should be concurrently, or, at least, subordin 
ly exercised by the States. It cannot be correct reasoning 
rely upon this fact as a ground to infer that the prohibition n 
be found in some provision not having that antithetical chai 
ter, since this supposes an intention to insert the prohibit 
which intention can only be assumed. Its omission is a % 
reason for forming no other conclusion than that it was purpc 
ly omitted. But, 

2 It is insisted, that though not express, the prohibition is to 
inferred from the grant to Congress to establish uniform la 
on the subject of bankruptcies throughout the United Stal 
and that this grant, standing in connexion with that to establ 
an uniform rule of naturalization, which is, in its nature, exc 
sive, must receive a similar construction. 

There are many answers to be given to this argument; a 
the first is, that a mere grant of a State power does not, in itsc 
necessarily imply an abandonment or relinquishment of the poi 
er granted, or we should be involved in the absurdity of den 
ing to the States the power of taxation, and sundry other poi 
ers ceded to the general government But much less can sui 
a consequence follow from vesting in the general government 
power which no State possessed, and which, all of them combine 
could not exercise to meet the end proposed in the constitutio 
For, if every State in the Union were to pass a bankrupt law i 
the same unvarying words, although this would, undoubtedly, o 
an uniform system of bankruptcy in its literal sense, it would b 
very far from answering the grant to Congress. There woul 
still need some act of Congress, or some treaty under sanctio: 
of an act of Congress, to give discharges in one States ful 
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operation in the other. Thus then, the inference winch we aret 1837. 
called upon to make, will be found not to rest upon any actual ^*v-w 
eession of State power, but upon the creation of a new power °&** 
which no state ever pretended to possess; a power which, so far g»unden. 
from necessarily diminishing, or impairing the State power over 
the subject, might find its full exercise in simply recognizing as 
valid, in every State, all discharges which shall be honestly ob
tained under the existing laws of any State. 

Again; the inference proposed to be deduced from this grant 
to Congress, will be found much broader than the principle in 
which the deduction is claimed. For, in this, as in many other 
instances in the constitution, the grant implies only the right to 
assume and exercist a power over the subject. Why, then, should the 
State powers cease before Congress shall have acted upon the sub- < 
ject? or why should that be converted into a present and absolute 
relinquishment of power, which is, in its nature, merely potential, 
and dependant on the discretion of Congress whether and when, 
to enter on the exercise of a power that may supersede it? 

Let any one turn his eye back to the time when this grant was 
made, and say if the situation of the people admitted of an aban-> 
donment of a power so familiar to the jurisprudence of every 
so universally sustained in its reasonable exercise, by the opinion 
and practice of mankind, and so vitally important to a people over
whelmed in debt, and urged to enterprise by the activity of mind 
that is generated by revolutions and free governments, 

I will without confidence affirm, that the constitution had never 
been adopted, had it then been imagined that this question would 
ever have been made, or that the exercise of this power in the 
States should ever have depended upon the views of the tribu
nals to which that constitution was about to give existence. The 
argument proposed to be drawn from a comparison of this pow
er with that of Congress over naturalization, is not a fair one, 
for the cases aVe not parallel; and if they were, it is by no means 
settled that the States would have been precluded from this pow
er if Congress had not assumed it But, admitting, argumenH 
gratia, that they would, still there are considerations bearing 
upon the one power, which have no application to the other. 
Our foreign intercourse being exclusively committed to the ge
neral government, it is peculiarly their province to determine 
who are entitled to the privileges of American citizens, and the 
protection of the American government And the citizens of 
any one State being entitled by the constitution to enjoy the 
rights of citizenship in every other State, that fact creates an 
interest in this particular in each other's acts, which does not 
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exist with regard to their bankrupt laws; since State acts of 
turalization would thus be extraterritorial in their operation, 
have an influence on the most vital interests of other States. 

On these grounds, State laws of naturalization may be brou 
under one of the four heads or classes of powers preclude* 
the States, to wit that of incompatibility, and on this groi 
alone, if any, could the States be debarred from exercising t 
power, had Congress not proceeded to assume it There 
therefore, nothing in that argument. 

The argument deduced from the commercial character 
bankrupt laws is still more unfortunate. It is but necessary 
follow it out, and the inference, if any, deducible from it, will 1 
found to be direct and conclusive in favour of the State righ 
over this subject For if, in consideration of the power vestt 
in Congress over foreign commerce, and the commerce betwee 
the States, it was proper to vest a power over bankruptcic 
that should pervade the States; it would seem, that by leavin 
the regulation of internal commerce in the power of the States 
it became equally proper to leave the exercise of this powe 
within their own limits unimpaired. 

With regard to the universal understanding of the America 
people on this subject, there cannot be two opinions. If evei 
contemporaneous exposition, and the clear understanding of the 
contracting parties, or- of the legislating power, (it is no matter 
in which light it be cnnsidered,) could be resorted to as the 
means of expounding an instrument, the continuing and unimpair
ed existence of this power in the States ought never to hare 
been controverted. Nor was it controverted until the repeal of 
the bankrupt act of 1800, or until a state of things arose in 
which the means of compelling a resort to the exercise of this 
power by the United States became a subject of much interest. 
Previously to that period, the States remained in the peaceable 
exercise of this power, under circumstances entitled to great 
consideration. In every State in the Union was the adoption of 
the constitution resisted by men of the keenest and most compre
hensive minds; and if an argument, such as this, so calculated to 
fasten on the minds of a people, jealous of State rights, and 
deeply involved in debt, could have been imagined, it never 
would have escaped them. Yet no where doeB it appear to have 
been thought of; and, after adopting the constitution, in every part 
of the Union, we find the very framers of it every where among 
the leading men in public life, and legislating or adjudicating 
under the most solemn oath to maintain the constitution of the 
United States, yet no where imagining that, in the exercise of 
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this power, they violated their oaths, or transcended their rights. 1827 
Every where too, the principle was practically acquiesced in, that ^-y^> 
taking away the power to pass a law m a partimlar subject wmequi- Ogden 
valent to a repeal of existing laws on that subject. "Set in no in- galJden. 
stance was it contended that the bankrupt laws of the States 
were repealed, while those on navigation, commerce, the admi-
rality jurisdiction, and various others, were at once abandoned 
without the formality of a repeal. With regard to their bank
rupt or insolvent laws, they went on carrying them into effect 
and abrogating, and re-enacting them, without a doubt of their 
full and unimpaired power over the subject Finally, when the 
bankrupt law of 1800 was enacted, the only power that seem
ed interested in denying the right to the States, formally pro
nounced a full and absolute recognition of mat right It is im
possible for language to be more full and explicit on the subject, 
than is the sixth section of this act of Congress. It acknow
ledges both the validity of existing laws, and the right of pass
ing future laws. The practical construction given by that act, 
to the constitution is precisely this, that it amounts only to a 
right to assume the power to legislate on the subject, and therefore, 
abrogates or suspends the existing laws, only so far as they may 
dash with the provisions of the act of Congress. This construc
tion was universally acquiesced in, for it was that on which 
there had previously prevailed but one opinion from the date of 
the constitution. 

Much alarm has been expressed respecting the inharmonious 
operation of so many systems, all operating at the same time. 
But I must say that I cannot discover any real ground for these 
apprehensions. Nothing but a future operation is here contend
ed for, and nothing is easier than to avoid those rocks and quick
sands which are visible to all. Most of the dangers are imagi
nary, for the interests of each community, its respect for the 
opinion of mankind, and a remnant of moral feeling which will 
not cease to operate in the worst of times, will always present 
important barriers against the gross violation of principle. How 
is the general government itself made up, but of the same ma
terials which separately make up the governments of the 
States? 

It is a very important fact, and calculated to dissipate the 
fears of those who seriously apprehended danger from this 
quarter, that the powers assumed and exercised by the States* 
over this subject did not compose any part of the grounds of 
complaint by Great Britain, when negotiating with our govern
ment on the subject of violations of die treaty of peace. Nor 
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is it immaterial as an historical fact, to show the evi l a g s 
which the constitution really intended to provide a r e m e d y . 
deed, it is a solecism to suppose, that the permanent laws of 
government, particularly those which relate to the admin is 
tion of justice between individuals, can be radically unequal 
even unwise. It is scarcely ever so in despotic governments; mi 
less in those in which the good of the whole is the predoi 
nating principle. The danger to be apprehended, is from te 
porary provisions and desultory legislation; and this seldom 1 
a view to future contracts. 

At all events, whatever he the degree of evil to be produce 
by such laws, the limits of its action are necessarily confined 
the territory of those who inflict it The ultimate object in d 
nying to the States this power, would seem to be, to give tt 
evil a wider range, if it be one, by extending the benefit of di 
charges over the whole of the Union. But it is impossible i 
suppose, that the framers of the constitution could have regarc 
ed the exercise of this power as an evil in the abstract, else the 
would hardly have engrafted it upon that instrument which wa 
to become the great safeguard of public justice and public mo 
rals. 

And had they been so jealous of the exercise of this powe: 
in the States, it is not credible that they would have left unim 
paired those unquestionable powers over the administration 01 
justice which the States do exercise, and which in their immo
ral exercise, might leave to the creditor the mere shadow of 
justice. The debtor's person, no one doubts, may be exempted 
from execution. But there is high precedent for exempting his 
lands; and public feeling would fully sustain an exemption of his 
slaves. What is to prevent the extension of exemption, until 
nothing is left but the mere mockery of a judgment, without 
the means of enforcing its satisfaction? 

But it is not only in their execution laws, that the creditor 
has been left to the justice and honour of the States for his se
curity. Every judiciary in the Union owes its existence to 
some legislative act; what is to prevent a repeal of that actf 
and then, what becomes of his remedy, if he has no access to 
the Courts of the Union? Or what is to prevent the extension 
of the right to imparl? of the times to plead? of the interval 
between the sittings of the State Courts? Where is the remedy 
against all this? and why were not these powers taken also 
from the States, if they could not be trusted with the subordi
nate and incidental power here denied them? The truth is, the 
Convention saw all this, and saw the impossibility of providing 
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an adequate remedy for such mischiefs, if it was not to be found 1627 
ultimately in the wisdom and virtue of the State rulers, under ' ^ • ^ • • l 

the salutary control of that republican form of government 08^en 

which it guarantees to every State. For the foreigner and the saunderp. 
citizens of other States, it provides the safeguard of a tribunal 
which cannot be controlled by State laws in the application of 
the remedy; and for the protection of all, was interposed, that 
oath which it requires to be administered to all the public func
tionaries, as well of the States, as the United States. It may be 
called the ruling principle of the constitution, to interfere as lit
tle as possible between the citizen and his own State govern
ment; and hence, with a few safeguards of a very general na
ture, the executive, legislative and judicial functions of the 
States are left as they were, as to their own citizens, and as to 
all internal concerns. It is not pretended that this discharge 
could operate upon the rights of the citizen of any other State, 
unless his contract was entered into in the State that gave it, or 
unless he had voluntarily submitted himself to the lex fori of 
the State before the discharge, in both which instances he is sub
jected to its effects by his own voluntary act 

For these considerations, I pronounce the exclusive power of 
Congress over the relief of insolvents untenable, and the dan
gers apprehended from the contrary doctrine unreal. 

We will next inquire whether the States are precluded from 
the exercise of this power by that clause in the constitution, 
which declares that no State shall "pass any bill of attainder, 
ex post facto law, or law impairing the obligation of contracts." 

This law of the State of New-York is supposed to have 
violated the obligation of a contract, by releasing Ogden from 
a debt which he had not satisfied; and the decision turns upon the 
question, first, in what consists the obligation of a contract? 
and, secondly, whether the act of New-York will amount to a 
violation of that obligation, in the sense of the constitution. 

The first of these questions has been so often examined and 
considered in this and other Courts of the United States, and 
so little progress has yet been made in fixing the precise mean
ing of the words "obligation of a contract,'9 that I should turn 
in despair from the inquiry, were I not convinced that the diffi
culties, the question presents are mostly factitious, and the re
mit of refinement and technicality; or of attempts at definition 
made in terms defective both in precision and comprehensive
ness. Right or wrong, I come to my conclusion on their mean
ing, as applied to executory contracts, the subject now before 
as, by a simple and short-handed exposition. 
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Right and obligation are considered by all ethical write] 
correlative terms: Whatever I by my contract give ano 
a right to require of me, I by that lay myself under an obi 
tion to yield or bestow. The obligation of every contract 
then consist of that right or power over my will or a e t i 
which I, by my contract, comer on another. And that ri 
and power will be found to be measured neither by moral J 
alone, nor universal law alone, nor by the laws of society alo 
but by a combination of the three,—an operation in which 
moral law is explained and applied by the law of nature, a 
both modified and adapted to the exigencies of society by j 
sitive law. The constitution was framed for society, and 
advanced state of society, in which I will undertake to say tl 
all the contracts of men receive a relative, and not a positi 
interpretation: for the rights of all must be held and enjoyed 
subserviency to the good of the whole. The State constrw 
them, the State applies them, the State controls them, and tl 
State decides how far the social exercise of the rights they git 
us over each other can be justly asserted. I say the social ei 
ercise of these rights, because in a state, of nature, they are at 
serted over a fellow creature, but in a state of society, over 
fellow citizen. Yet, it is worthy of observation, how closel; 
the analogy is preserved between the assertion of these right 
in a state of nature and a state of society, in their application u 
the class of contracts under consideration. 

Two men, A. and B., having no previous connexion with eacl 
other, (we may suppose them even of hostile nations,) are throwi 
upon a desert island. The first, having had the good fortune tc 
procure food, bestows a part of it upon the other, and he con
tracts to return an equivalent in kind. It is obvious here, that B. 
subjects himself to something more than the moral obligation of 
his contract, and that the law of nature, and the sense of man
kind, would justify A. in resorting to any means in his power 
to compel a compliance with this contract. But if it should ap
pear that B., by sickness, by accident, or circumstances be
yond human control, however superinduced, could not possibly 
comply with his contract, the decision would be otherwise, and 
the exercise of compulsory power over B. would be followed 
with the indignation of mankind. He has carried the power 
conferred on him over the will or actions of another beyond 
their legitimate extent, and done injustice in his turn. "Sumimm 
jus est summa injuria*" 

The progress of parties, from the initiation to the consum
mation of their rights, is exactly parallel to this in a state of 
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society. With this difference, that in the concoction of their 1827. 
contracts, they are controlled by the laws of the society of <^^^ 
which they are members; and. for the construction and enforce- Qgdep 
ment of their contracts, they rest upon the functionaries of its Saunder* 
government They can enter into no cqntract which the laws 
of that community forbid, and the validity and effect of their 
contracts is what the existing'laws give to them. The remedy ' 
is no longer retained in their own hands, but surrendered to the 
community, to a power competent to do justice, and bound to 
discharge towards them the acknowledged duties of govern
ment to society, according to received principles of equal jus
tice. The public dutŷ  in this respect, is the substitute for that 
right which' they possessed in a state of nature, to enforce the 
fulfilment of contracts; and if, even in a state of nature, limits 
were prescribed by the reason and nature of things* to the ex
ercise of individual power in enacting the. fulfilment of con
tracts, much more, will they be in a state of society. For it is 
among the duties of society to enforce the rights of humanity; 
and both the debtor and the society have their interests in the ad
ministration of justice, and in the general good; interests which 
must not be swallowed up and lost sight of while yielding atten
tion to the claim of the creditor. The debtor may plead, the 
visitations oi[ Providence, and the society has an interest in pre
serving every member of the community from despondency— 
in relieving him from a hopeless state of prostration, in which 
he would be useless to. himself, his family, and the community. 
When that state of. things has arrived in which the community 
has fairly and fully discharged its duties to the creditor, arid in 
which pursuing the debtor any longer would destroy the one, 
without benefitting the other, must always be a,question to be 
determined by the common guardian of the. rights of both; and 
in this originates the power exercised by governments in favour 
of insolvents. It grows out of the administration of justice, 
and is a necessary appendage to it 

There was a time when-a different idea prevailed, and then it 
was supposed that the rights of the creditor required the sale of 
the debtor, and his family. A similar notion, now prevails on 
the coast of Africa, and is often exercised there by brute force. 
It is worthy only of the country in- which it now exists, and of 
that state of society in which it once originated and prevailed. 

"Lex non cogii ad impbssibUia^ is a maxim applied by law 
to the contracts of parties in a hundred ways. And where is 
the objection, in a moral or political view, to applying it to the 
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I8W exercise of the power to relieve insolvents? It is in a n a l 
.\<v*w/ vfith this maxim, that the power to relieve them is ejcerci 
Ogden and if it never was imagined, that, in other cases, this m a 

Srakbr* violated the obligation of contracts, I see no reason w h y 
.fair, ordinary, and reasonable exercise of it in this iastai 
f should be subjected to that imputation. 

If it be objected to these views of the subject, that they ; 
as applicable to contracts prior to the law, as to those poster 
to it, and, therefore, inconsistent with the decision in the a 
of Sturgt* v. Crowiinskield, my replyr is, that I think this 
objection to its correctness.. I entertained this opinion the 
and have seen no reason to doubt it since. But if applicable 
the case of prior debts, muUo fortiori, will it be so to those co 
tracted subsequent to such law; the posterior date of the co 
tract removes-all doubt of its being in the fair and unexceptioi 
able administration of justice that the discharge is awarded. 

I must not be understood here, as reasoning upon the assumj 
tion that the remedy is grafted into the contract I hold th 
doctrine untenable, and infinitely more restrictive On State pow 

. er than the doctrine contended for. by the opposite party. Since 
if the remedy enters into the contract, then the States lose al rwer to alter their laws for the administration of justice. Yet 

freely admit, that the remedy enters into the views of tin 
parties when contracting; that the constitution pledges th< 
States to every creditor for the full, and fair, and candid exer
cise of State power to the ends of justice, according to its or
dinary administration, uninfluenced by views to lighten, or les
sen, or defer the obligation to which each contract fairly and 
legally subjects the individual who enters into it Whenever 
an individual enters into a contract, I think his assent is to be 
inferred, to abide by those rules in the administration of justice 
which belong to the jurisprudence of the country of the con
tract. And when compelled to pursue his debtor in other 
States, he is equally bound to acquiesce in the law of the forum 
to which he subjects himself. The law of the contract remains 
the same every where,* and it will be the same in every tribunal; 
but the remedy necessarily varies, and with it the effect of the 
constitutional pledge, which can only have relation to the laws 
of distributive justice known to the policy of each State seve
rally. It is very true, that inconveniences may occasionally 
grow out of irregularities in the administration of justice by the 
States. But the citizen of the same State is referred to his in
fluence over his own institutions fof bis security, and the citi
zens of the other States have the institutions and powers of the 
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> general government to resort to* And this is all the security ;W3fl 
the constitution ever intended to. hold out Against the undue ex* ***-v^* 
ereise of the power of the States over their own contracts, and Ogdea 
their own Jurisprudence. , SwiiideM. 

But, since a Knowledge of the laws, policy, and jurispru
dence of a' State, is necessarily imputed to every one entering 
into contracts within its jurisdiction, of what surprise can he 
complain, or what violation of public faith, who still enters intp 
contracts under that knowledge? It is no reply to urge, that, at 
the same time knowing of the constitution, lie had a right tp 
suppose the discharge void, and inoperative, since this would be 
but speculating on a legal opinion, in which, if he proves mis-
taken, he has still nothing to complain of but his own temerity, 
and concerning which, all th,at come- after this decision, at least, 
cannot complain of being misled by their ignorance or misap
prehensions. Their knowledge of the existing laws of the 
State will henceforward he unqualified, and was so, in the view 
of the law, before this decision was made. 

It is now about twelve or fourteen years since I was called 

rn, on my circuit, in the case of GeH, Clanonge fy'Co. v. I*. 
ofe, to review all this doctrine. The cause was ably argued 

by gentlemen whose talents are well inown in this capitol, and 
the opinions which I then formed, I have seen no reason sinpe 
to distrust. 

It appears to me, that a great part of the difficulties of the 
cause, arise from not giving sufficient weight to the general in
tent of this clause in the constitution, and subjecting it to a se
vere literal construction, which would be better adapted to spe
cial pleadings. 

By classing bills of attainder, ex post facto laws, and laws 
impairing the obligation of contracts together, the general in
tent becomes very apparent; it is a general provision against 
arbitrary and tyrannical legislation over existing rights, whether 
of person or property. It is true, that some confusion has arisen 
from an opinion, which seems early, and without dije examina
tion, to have found its way into this Court; that the phrase "ex 
post facto," was confined to laws affecting criminal acts alone. 
The fact, upon examination, will be found otherwise; for neither 
in its signification or uses is it thus restricted. It applies to 
civil as well as to criminal acts, (1 Shep, 'JoucL 68. 70. 73.) 
and with this enlarged signification attached to that phrase, the 
purport of the clause would bey"that the States shall pais np 
law, attaching to the acts of individuals other effects' or conse
quences than those attached to them by the laws existing at their 
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1617 date; and aU contracts thus construed, shall be enforced aceor 
«—->-»»•• to their just and reasonable purport" ^ 

Ogden gut t0 a88ign to contracts, universally, a literal purport , 
Saiafon. *° ex*** for them a rigid literal fulfilment, could not h a v e I 

the intent of the constitution. It is repelled by a hundred 
amples. Societies exercise a positive control as well o v e r 
inception, construction, and fulfilment of cdntracts, as o v e r 
form and measure of the remedy to enforce them. 

As instances of the first, take the contract imputed to 
drawer of a hill, or endorser of a note, with its modificatic 
tbe deviations of the law from the literal contract of the part 
to a penal bond, a mortgage, a policy of insurance, bottooc 
bond, and various others that might be enumerated. And \ 
instances of discretion exercised in applying the remedy, ta 
the time for which executors are exempted from suit; the e 
emotion of members of legislatures; of judges; of persons < 
tending Courts, or going to elections; the preferences given 
the marshalling of assets; sales on credit for a present del: 
shutting of Courts altogether against gaming debts and usurioi 
contracts, and above all, acts of limitation. I hold it imposs 
ble to maintain, the constitutionality of an act of limitation,: 
the modification of the remedy against debtors, implied in th 
discharge of insolvents, is unconstitutional. I have seen no dis 
tinction between the cases that can bear examination. 

It is in vain to say that acts of limitation appertain to the re 
medy only: both descriptions of laws appertain to the remedy 

. and exactly in the same way; they put a period to the remedy, 
and upon the same terjns, by what has been called, a tender oj 
paper money in the form of a plea, and to the advantage of the 
insolvent laws, since if the debtor can pay, he has been made to 
pay. But the door of justice is shut in the face of the credi
tor in the other instance, without an. inquiry on the subject of 
the debtor's capacity to pay. And it is equally vain to say, tljat 
the act of limitation raises a presumption of payment, since it 
cannot betaken advantage of on the general issue, without pro
vision by statute; and the only legal form of a plea implies an 
acknowledgement that the debt has not been paid. 

Yet so universal is the assent of mankind in favour of. limita
tion acts, that it is the opinion of profound politicians, that no 
nation.could subsist without one. 

The right, then, of the creditor, to the aid of the public arm 
for the recovery of contracts, is not absolute and unlimited, but I 
may be modified by the necessities or policy of societies; And 
this, together with the contract itself, must be taken by the indi-
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vidual, subject to such restrictions and conditions as-are impose^ 1827 
by the laws of the country. The right Jo pass bankrupt \aws is <—J~*-—w 
asserted by.every civilized nation, in the world. And in no wri- Ogden 
ter, I will venture to say, has it eve* been suggested* that the Saunders. 
power of annulling such contracts, universally exercised under 
their bankrupt or insolvent systems, involves a violation" of the 
obligation of contracts. In international law, the subject is 
perfectly understood, and the right generally acquiesced in; and 
yet the denial of justice is, by the same code, an acknowledged 
cause of war. . 

But, it is contended, that if the obligation of a contract has 
relation at all to the laws which give or modify the remedy, 
then the obligation of a contract is ambulatory, and uncertain, 
and will mean a different tiling in every State in which it may be 
necessary to enforce the contract. 

Thetfe is no question that this effect follows; and yet, after 
this concession, it will still remain to be shown how any viola
tion of the obligation of the contract can arise from that cause. 
-It is a casualty well known tQ the creditor when he enters into 
the contract̂  and if obliged to prosecute his rights in another 
State, what more can he claim of that State, than that its Courts 
shall be opened to him on the same terms pn which they are 
open to other individuals? It is only by voluntarily subjecting 
himself to the lex fori of a State, that he can be brought within 
the provision of its statutes in favour of debtors, since, in no 
other instance, does any State pretend to a right to discharge 
the contracts entered into in another State. He who enters into 
a pecuniary contract, knowing that he may have to pursue his 
debtor, if he flees from justice, casts himself, in fact, upon the 
justice of nations. 

It has also been urged, with an earnestness that could only 
proceed from deep o&nviction, that insolvent laws were tender 
laws of the worst description, and that it is impossible to main
tain the constitutionality of insolvent laws that have a future 
operation, without asserting the right of the States to pass ten
der laws, provided such laws are confined to a future opera
tion. 

Yet to alt this there appears to be a simple and conclusive an
swer. The prohibition in the constitution to make any thing 
but gold or silver coin a tender in payment of debts is express 
and universal. The framers of the constitution regarded it as 
an evil to be repelled without modification; they have, there
fore, left-nothing to be inferred or deduced from construction on 
this subject But the contrary is the fact with regard to insol-
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1827- . vent laws; it contains no express prohibition to pass such laws, 
V * * ^ and we are called upon, here to deduce such a prohibition from 
Ogdeo ^ clause, which is any thing hut explicit, and which - already has 

- dauftden. been judicially dieclared to embrace a great variety of other 
' subjects. The inquiry, then, is open and indispensable in rela

tion to Insolvent laws, prospective or retrospective, whether they 
do, in. the sense of the constitution, violate the obligation of 
contracts? There would be much in the argument, if there was 
no express prohibition against passing tender laws; but with 
such express prohibition, the cases have no analogy. And, in
dependent of the different provisions in the constitution, there 
is a distinction existing between tender laws and insdlvent laws 
in their object and policy, which sufficiently points put the 
principle upon which the constitution acts upon them as several 
and distinct; a tender law supposes a capacity in the debtor to 
pay and satisfy the debt in some way, but the discharge of an 
insolvent is founded in his incapacity ever to pay, which inca
pacity is judicially determined according to the laws of the 
State that passes-.it. The one imports a positive violation of the 
contract, since alL contracts to pay, not expressed otherwise, 
Jiave relation to payment in the. current coin of the country, the 
other imports an impossibility that the creditpr ever can fulfil 
the contract -

If it be urged, that to assume this impossibility is itself an ar
bitrary act,'that parties have in view something more than pre
sent possessions, that they look to future: acquisitions, that in
dustry, talents and integrity are as confidently trusted as pro
perty itself; and, to release them from this liability, impairs the 
obligation of Contracts; plausible as the argument may seem, I 
think the answer is obvious and incontrovertible-

Why may not the community set bonds to the will of the con
tracting parties in this as in every other instance? That will is 
controlled in the instances of gAming debts, usurious contracts, 
marriage, bjokage bonds, and various others; and why may not 
the community also declare that, "look to what you will, no 
contract formed within the territory which we govern shall be 
valid as against future acquisitions;" "we have an interest in the 
happiness, and services, and families of this community, which 
shall not be superseded by individual views?" Who can doubt 
the. power of the State to prohibit her citizens from running in 
debt altogether? A measure a thousand times wiser than that 
impulse to speculation and ruin, which has hitherto been com-
municated to individuals by out public policy. And if to be 
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prohibited altogether, where is the limit which may not be set 1827* 
both to the acts and the views of the contracting parties? 

When considering the first question in this cause, I toqk oc
casion to remark on the evidence of contemporaneous exposi
tion deducible from Well known facts. Every candid mind will 
admit that this is a very different thing from contending that the 
frequent repetition1 of wrong will create a right, tt proceeds 
upon the presumption, that the cotemppraries of the constitu
tion have claims to our deference on the question of right, be
cause they' had the hest opportunities of informing themselves 
of the understanding of the framers of the constitution, and of 
the sense put upon it by the people when it was adopter} by 
them; and in this point of view it is obvious that the considera
tion bears as strongly upon the second point in the cause as on 
the first. For, had there heen any possible ground to think 
otherwise, who oould suppose that such men, and so many of 
them, acting under the most solemn oath, and generally acting 
rather under a feeling of jealousy of the power of the general 
government than otherwise, would universally have acted upon 
the conviction, that the power to relieve insolvents by a dis-, 
charge from the debt had not been taken from the States by the 
article prohibiting the violation of contracts? The whole hiŝ  
tory of tie times, up to a time subsequent to the repeal of the 
bankrupt law, indicates a settled knowledge of the contrary. 

If it be objected to the views which I have taken of this 
subject, that they imply a departure from the direct an£ literal 
meaning of terms, in order to substitute an artificial or compli* 
cated exposition; my reply is, that the error is on the other 
side; qui hasret in litera, hceret in cortice. All the notions of so
ciety, particularly in their jurisprudence, are more or less arti
ficial; our constitution no where speaks the language of men in 
a state of nature; let any one attempt a literal exposition of the 
phrase which immediately precedes the one under consideration, 
I mean "ex post facto? and he will soon acknowledge a fail
ure. Or let him reflect on the mysteries that hang around the 
little slip of paper which lawyers know by the title of a bail-
piece. The truth is, that even compared with the principles of 
natural law, scarcely any contract imposes an obligation con
formable to the literal meaning of terms. He who enters into a 
contract to follow the plough for the year, is not held to its lite-' 
ral performance, since many casualties may intervene which 
would release him from the obligation without actual perform
ance. There is a very Striking illustration of this principle to 
be found in many instances in the books; I mean those cases in 
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which parties are released from their contracts by a declaration 
of war, or̂  where laws are passed rendering that unlawful, even 
incidentally, which was lawful at the time of the contract 
Now, in both these instances, it is the government that puts an 
end to the contract, and yet no one ever imagined that it there
by violates the obligation of a contract. 

It is, therefore, far from being true, as a general proposition, 
"that a government necessarily violates the obligation of a con
tract, which it puts an end to without performance." It is the 
motive, the policy, the object, that must characterize the legis
lative act, to affect it with the imputation of violating the obli
gation of contracts. 

In the effort to get rid of the universal vote of mankind in 
favour of limitation acts, and laws against gaming, usury, mar
riage, brokage, buying and selling of offices, and many of the 
same description, we have heard it argued, that, as to limitation 
acts, the creditor has nothing to complain of because time is al
lowed him, of which, if he does not avail himself, it is his own 
neglect; and as to all others, there is no contract violated, be
cause there was none ever incurred. But it is obvious that this 
mode of answering the argument involves a surrender to us of 
our whole ground. It admits the right of the government to 
limit and define the power of contracting, and the extent of the 
creditor's remedy against his idebtor; to regard other rights be
sides his, and to modify his rights so as to let them override en* 
tirery the general interests of society, the interests of the com
munity itself in the talent and services of the debtor, the regard 
due to his happiness, and to the claims of his family upon him 
and upon the government. 

No one questions the duty of the government to protect and 
enforce the just rights of every individual over all within its 
control. What we contend for is no more than this, that it is 
equally the duty and right of governments to impose limits to 
the avarice and tyranny of individuals, so as not to suffer op-
jjression to be exercised under the semblance of right and jt»-
tice. It is true, that in the exercise of this power, govern
ments themselves may sometimes be the authors of oppression 
and injustice; but, wherever the constitution could impose limits 
to such power, it has done so; and if it has not been able to 

* impose effectual and universal restraints, it arises only from the 
extreme difficulty of regulating the movements of sovereign 

wer, and the absolute necessity, after every effort that can 
made to govern effectually, that will, still exist to leave some 

space for the exercise of discretion, and the influence of jus
tice and wisdom. 
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Mr. Justice THOMPSO*. This action is founded on several. 1829. 

bills of exchange, bearing date in September, 1806, drawn by «—»-•-•»»' 
J* Jordan, upon Ogden, the plaintiff in error, in favour of Saun- Ogden 
ders, thedesendant in error. The drawer and payee; at the Saunden. 
date of the bills, were citizens of, and resident in, Kentucky. 
Ogden was a citizen of, and resident in, New-York, where the 
bills were presented, and accepted by him, but were not paid 
when they came to maturity, and are still unpaid. Ogden sets 
up1, in bar of this action, his discharge under the insolvent law 
of the State of New-York, passed in April, 1801, as one of the . 
revised laws of that State. His discharge Was duly obtained on 
the 19th of April, 1808, he having assigned all his property for 
the benefit of his creditors; and having, in all respects, complied 
with the laws of New-York For giving relief in cases of insol
vency. These proceedings, according to those laws, discharg
ed the insolvent from all debts due at the time of the assign
ment, or contracted for before that time, though payable after
wards, except in some specified cases, which do not affect the 
present question. From this brief statement it appears, that Og
den, being sued upon his acceptances of the bills in question, the 
contract was made, and to be execute^ wtihin the State of JVete-
York, and was made subsequent to the passage of the law un
der which he was discharged. Under these circumstances, the 
general question presented for decision is, whether this dis
charge can be set up in bar of the present 'suit It is not pre
tended, but that if the law under which the discharge was ob
tained, is valid, and the discharge is to have its effect according 
to the provisions of that law, it is an effectual bar to any recov
ery against Ogden. But, it is alleged, that this law is void un
der the prohibition in the constitution of the United States, (art 
1. sec. 10.) which declares, that "no State shall pass any law 
impairing the obligation of contracts." So that the inquiry 
here is, whether the law of New-York, under which the dis- / 
charge was obtained, is repugnant to this clause in the consti
tution, and, upon the most mature consideration; I have arrived 
at the conclusion, that the law is not void, and that the discharge 
set u p by the plaintiff in error is an effectual protection against any 
liability upon the bills in question. In considering this question, 
I have assumed, that the point now presented is altogether un
decided, and entirely open for discussion. Although several cases 
have been before the Court which may have a bearing upon 
the question, yet, upon the argument, the particular point now/ 
raised has been treated by the counsel as still open for decision^ 

18 
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1887. and so considered by the Court, by permitting its d i scuss 
v^-v-w Although the law under which Ogden was discharged a p p e 
Ogden by the record, to have been passed in the year 1801, y e t , i 

Saimden. P 1 0 ^ 1 to notice, that this was a mere revision and re-enactn 
of a ]aw which was in force as early, at least, as-from the y 
1788, and which has continued in force from that time t o 
present, (except from the third of April, 1811, until die 14th 
February, 1812,) in all its material provisions, which have £ 
bearing upon the present question. To declare a law null a 
void after such a lapse of time, and thereby prostrate a syst< 
which has been in operation for nearly forty years, ought to 
called for by some urgent necessity, and founded upon reaso 
and principles scarcely admitting of doubt In our complex sy 
tern of government, we must expect that questions involving tl 
jurisdictional limits between the general and State government 
will frequently arise; and they are always questions of great d< 
licacy, and can never be met without feeling deeply and sei 
sibly impressed with the sentiment, that this is the point upo 
which the harmony of our system is most exposed to interrup 
tion. Whenever such a question is presented for decision, 
cannot better express my views of the leading principles whid 
ought to govern this Court, than in the language of the Coun 
itself in the case of Fletcher v. Peck (6. Crunch, 128.) "The 
question (says that Court) whether a law be void for its repug
nancy to the constitution, is, at all times, a question of much de
licacy, which ought seldom or ever to be decided in the affirma
tive in a doubtful case. The Court, when impelled by duty to 
render such a judgment, would be unworthy of its station, could 
it be unmindful of the solemn obligation which that station im
poses. But, it is not on slight implication, and vague conjecture, 
that the legislature is to be pronounced to have transcended its 
powers, and its acts to be considered void. The opposition be
tween the constitution and the law should be such, that the 
judge feels a clear and strong conviction of their incompatibility 
with each other." If such be the rule by which the examina
tion of this case is to be governed and tried, (and that it is no one 
can doubt,) I am certainly not prepared to say, that it is not, 
at least, a doubtful case, or that I feel a clear conviction that the 
law in question is incompatible with the constitution of the 
United States. 

In the discussion at the bar, this has rightly been considered 
a question relating to the division of power between the general 
ana State governments. And in the consideration of all such 
questions, it cannot be too often repeated, (although universally 
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admitted,) or too deeply impressed on the mind, that all the 1827. 
powers of the general government are derived solely from the v ^ y O 
constitution; and that whatever power is not conferred by that Ogden 
charter, is reserved to the States respectively, or to the people, g^a^n. 
The State of New-York, when the law in question was passed, 
(for I consider this a mere continuation of the Insolvent Act of 
1788,) was in the due and rightful exercise of its powers as an 
independent government; and unless this power has been surren
dered by the constitution of the United States, it still remains 
in the State. And in this view, whether the law in question be 
called a bankrupt or an insolvent law, is wholly immaterial; it 
was such a law that a sovereign State had aright to pass; and 
the simple inquiry is, whether that right has been surrendered. 
N o difficulty arises here out of any inquiry about express or 
implied powers granted by the constitution. If the States have 
no authority to pass laws like this, it must be in consequence of the 
express provision, "that no State shall pass any law impairing 
the obligation of contracts." 

It is admitted, and has so been decided by this Court, that a 
State law, discharging insolvent debtors from their contracts, 
entered into antecedent to the passing of the law, falls within this 
clause in the constitution, and is void. In the case now before 
the Court, the contract was made subsequent to the passage of 
the law, and this, it is believed, forms a solid ground of distinc
tion, whether tested by the letter, or the spirit and policy of the 
prohibition. It was not denied on the argument, and, I presume, 
cannot be, but that a law may be yoid in part and good in part; 
or, in other words, that it may be void, so far as it has a retros
pective application to past contracts, and valid, as applied pro
spectively to future contracts. The distinction was taken by 
the Court in the third Circuit, in the case of Golden v. Prince, 
(5 HaWs L. J. 502.) and which, I believe, was the firstcase that 
brought into discussion the validity of a State law analogous to 
the one now under consideration. It was there held, that the 
law was unconstitutional in relation to that particular case, be
cause it impaired the obligation of the contract, by discharging 
the debtor from the payment of his debts, due or contracted for 
before the passage of the law. But it was admitted, that a law, 
prospective in its operation, under which a contract afterwards 
made might be avoided in a way different from that provided by the 
fatties, would be clearly constitutional. And how is this dis
tinction to be sustained, except on the ground that contracts are 
deemed to be made in reference to the existing law, and to be 
governed, regulated, and controlled by its provisions? As the 
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1667. question before the Court was the validity of an insolvent law, 
w*v-w/ which discharged the debtor from all contracts, the distinction 
O&w must have been made in reference to the operation of the dis-

Saundera. c^a r&e u P o n contracts made before, and such as were made after 
the passage of the law, and is, therefore, a case bearing directly 
upon the question now before the Court That the power given 
by the constitution to Congress, to establish uniform laws on 
the subject of bankruptcies throughout the United States, does 
not withdraw the subject entirely from the States, is settled by 
the case of Stwges v. Crowimshield, (4. Wheat. Rep. 191.) It 
is there expressly held, that "until the power to pass uniform 
laws on the subject of bankruptcies is exercised by Congress, 
the States are not forbidden to pass a bankrupt law, provided 
it contain no principle which violates the 10th section of the 
first article of the constitution of the United States." And this 
case also decides; that the right of the States to pass bankrupt 
laws is not extinguished, but is only suspended by the enactment 
of a general bankrupt law by Congress, and that a repeal of that 
kw removes disability to the exercise of the power by the States; 
so that the question now before the Court, is narrowed down to the 
single inquiry, whether a State bankrupt law, operating prosper 
Hoely upon contracts made after its enactment, impairs the obliga
tion of such contract, within the sense and meaning of the constitu
tion of the United States. 

This clause in the constitution has given rise to much discus
sion, and great diversity of opinion has been entertained as to 
its true interpretation. Its application to some cases may be 
plain and palpable, to others more doubtful. But, so far as re
lates to the particular question now under consideration, the 
weight of judicial opinions in the State Courts is altogether in 
favour of die constitutionality of the law, so far as my examina
tion has extended. And, indeed, I am not aware of a single 
contrary opinion. (13 Mass. Rep. 1. 16 Johns. Rep. 2 S3. 7 
Johns. Ch. Rep. 299. 5 Binn. Rep. 264. 5. HalVs L. J. 520. 
6th ed. 475. Niks' Reg. 15th of September* 1821. Toumsend v. 
Touwend. 

In proceeding to a more particular examination of the true 
import of the clause "no State shall pass any law impairing the 
obligation of contracts," the inquiries which seem naturally to 
arise are, what is a contract, what its obligation, and what may 
be said to impair i t As to what constitutes a contract, no di
versity of opinion exists; all the elementary writers on the sub
ject, sanctioned by judicial decisions, consider it briefly and 
simply an agreement in which a competent party undertakes to 
do, or not to do, a particular thing; but all know, that the 
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agreement does not always, nay, seldom, if ever, upon its facê  l&jS7. 
specify the full extent of the terms and conditions of the con- ^ — > - ^ 
tract; many things are necessarily implied, and to be governed Ogden 
by some rule not contained in the agreement; and this rule can y-
be no other than the existing law when the contract is made, or aunders-
to be executed. Take, for example the familiar case of an 
agreement to pay a certain sum of money, with interest The 
amount, or rate of such interest, is to be ascertained by some 
standard out of the agreement, and the law presumes the parties 
meant the common rate of interest established in the country 
where the contract was to be performed. This standard is not 
looked to for the purpose of removing any doubt or ambiguity 
arising on the contract itself, but to ascertain the extent of its 
obligation; or, to put a case more analogous, suppose a statute 
should declare generally, that all contracts for the payment of 
money should bear interest after the day of payment fixed in 
the contract, and a note* where such law was in force, should 
be made payable in a given number of days after date. Such 
note would surely draw interest from the day it became payable, 
although the note upon its face made no provision for interest; 
and the obligation of the contract to pay the interest would be 
as .complete and binding as to pay the principal; but such would 
not be its operation without looking out of the instrument it
self, to the law which created the obligation to pay interest. 
The same rule applies to contracts of every description; and 
parties must be understood as making their contracts with re
ference to existing laws, and impliedly assenting that such con
tracts are to be construed, governed, and controlled, by such 
laws. Contracts absolute, and unconditional, upon their face, 
are often considered subject to an implied condition which the 
law establishes as applicable to such cases. Suppose a State 
law should declare, that in all conveyances thereafter to be made, 
of real estate, the land should be held as security for the pay? 
ment of the consideration money, and liable to be sold, in case 
default should be made in payment: would such a law be uncon
stitutional? And yet it would vary the contract from that which 
was made by the parties, if judged of by the face of the deed 
alone, and would be making a contract conditional, which the 
parties had made absolute, and would certainly be impairing 
such contract, unless it was deemed to have been made subject 
to the provisions of such law, and with reference thereto, and 
that the law was impliedly adopted as forming the obligation 
and terms of the contract. The whole doctrine of the lecc loci 
is founded on this principle. 
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1827. The language of the Court, in the third Circuit, in the case 
-^^T—' of Campanque v. Burnett (1 Washington C. C. /fe/>. 341) is 
Ogden v e r y strong on this point Those laws, say the Court, which io 
launders. any manner .affect t"e contract, whether in its construction, the 

mode of discharging it, or which control the obligation which 
the contract imposes, are essentially incorporated with the con
tract itself. The contract is a law which the parties impose 
upon themselves, subject, however, to the paramount law—-the 
law of the country where the contract is made. And when to be 
enforced by foreign tribunals, such tribunals aim only to give effect 
to the contracts, according to the laws which gave them validity. 
So, also, in this Court, in the case of Rewner v. the Bank of Colum
bia, (9 Wheat. Rep. 586.) the language of the Court is to the 
same effect, and snows that we may look out of the contract, 
to any known law or custom, with reference to which the par
ties may be presumed to have contracted, in order to ascertain 
their intention, and the legal, and binding force, and obligate! 
of their contract The Bank of Columbia v. Oakley, (4 WheaL 
Rep. 235.) is another case recognizing the same principle. And 
in the case of Dartmouth College v. Woodward, (4 Wheat. Rtp. 
695,) it is well observed by one of the judges of this Court, 
"that all contracts recognized as valid in any country^ ob
tain their obligation and construction jure loci contractus." And 
this doctrine is universally recognized, both in the English and 
American Courts. 

If contracts are not made with reference to existing laws, and 
to be governed and regulated by such laws> the agreement of 
parties, under the extended construction now claimed for this 
clause in the constitution, may control State laws on the sub
ject, of contracts altogether. A parol agreement for the sale of 
land is a contract, and if the agreement alone' makes the con
tract, and it derives its obligation solely from such agreement, 
without reference to existing law, it would seem to follow, that 
any law which had declared such contract void, or had denied 
a remedy for breach thereof, would impair its obligation. A 
construction involving such consequences is certainly inadmis
sible. Any contract not sanctioned by existing laws creates no 
civil obligation; and any contract discharged in the mode and 
manner provided by the existing law where,it was made, can-
not% upon any just principles of reasoning, be said to impair such 
contract 

It will, I believe, be found on examination, that the course of 
legislation in some of the States between debtor, and creditor, 
which formed the grounds of so much complaint, and which pro-
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some material part thereof, would seem to differ in degree only, 1627 
and not in principle; and if to have a retrospective operation, >—^^* 
might well be considered as falling within the spirit and policy Ogden 
o f the prohibition. Smuadaa 

In the case of Sturges v. Crowninshkld, the Court, in ex
plaining the meaning of the terms "obligation of a contract," 
say, "A contract is an agreement in which a party under
takes to do, or not to do, a particular thing. The law binds him 
to perform his undertakings and this w, of course, the obligation 
of his contract. That is, as I understand it, the law of the con
tract forms its obligation; and if so, the contract is fulfilled, and 
its obligation discharged by complying with whatever the ex- . 
isting law required in relation to such contract; and it would 
seem to me to follow, that if the law, looking to the contingency 
of the debtor's becoming unable to pay the whole debt, should 
provide for his discharge on payment of a part, this would enter 
into the law of the contract, and the obligation to pay would, of 
course, be subject to such contingency. 

It is unnecessary, however, on the present occasion, to at
tempt to draw, with precision, the line between the right and 
the remedy, or to determine whether the prohibition in the, con
stitution extends to the former, and not to the latter, or whether, 
to a certain extent, it embraces both; for the law in question 
strikes at the very root of the cause of action, and takes away 
both right and remedy, and the question still remains, does the 
prohibition extend to a State bankrupt or insolvent law, like 
the one in question, when applied to contracts entered into sub
sequent to its passage. Whether this is technically a bankrupt 
or an insolvent law, is of little importance. Its operation, if 
valid, is to discharge the debtor absolutely from all future lia
bility on surrendering up his property, and, in that respect, is a 
bankrupt law, according to the universal understanding in Eng
land, where a bankrupt system is in operation. It is not, how
ever, limited to traders, but extends to every class of citizens; 
and, in this respect, is more analogous to the English insolvent 
laws, which only authorize the discharge of the debtor from 
imprisonment ; 

If this provision in the constitution was unambiguous, and its 
meaning entirely free from doubt, there would be no door left 
open for construction, or any proper ground upon which the in
tention of the framers of the constitution could be inquired into: 
this Court would be bound to give to it its lull operation, what
ever might be the views entertained of its expediency. But the 
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1627. diversity of opinion entertained of its construction, w i l l fa 
'—~--^-' justify an inquiry into the intention, as well as the r e a s o n 

Ogten policy of the provision; all which, in my judgment, w i l l v% 
SaunJfen. rant its being confined to laws affecting contracts made ante 

dent to the passage of such laws. Such would appear t o b e 
plain and natural interpretation of the words, "no State sh 
pass any law impairing the obligation of contracts." 

The law must have a present effect upon some contract 
existence, to bring it within the plain meaning of the languaj 
employed. There would be no propriety in saying, that a la 
impaired, or in any manner whatever modified or altered, wbi 
did not exist The most obvious and natural application o f th 
words themselves, is to laws having a retrospective operatic 
upon existing contracts; and this construction is fortified by th 
associate prohibitions, "no State shall pass any bill of attainder 
ex post facto law, or law impairing the obligation of contracts.' 
The two first are confessedly restricted to retrospective laws 
concerning crimes and penalties affecting the personal security 
of individuals. And no good reason is perceived why the lasl 
should not be restricted to retrospective laws, relating to private 
rights growing out of the contracts of parties. The one pro
vision is intended to protect the person of the citizen from 
punishment criminally for any act not unlawful when commit
ted; and the other to protect the rights of property, as secured 
by contracts sanctioned by existing laws. No one supposes 
that a State legislature is under any restriction in declaring, 
prospectively, any acts criminal which its own wisdom and pol
icy may deem expedient And why not apply the same rule of 
construction and operation to the other provision relating to the 
rights of property? Neither provision can strictly be consider
ed as introducing any new principle, but only for greater secu
rity and safety to incorporate into this charter provisions ad
mitted by all to be among the first principles of our government 
No State Court would, I presume, sanction and enforce an ex 
pott facto law, if no such prohibition was contained in the con
stitution of the United States; so, neither would retrospective 
laws, taking away vested rights, be enforced. Such laws are 
repugnant to those fundamental principles, upon which every 
just system of laws is founded. It is an elementary principle 
adopted and sanctioned by the Courts of justice in this country, 
and in Great Britain, whenever such laws have come under con
sideration, and yet retrospective laws are clearly within this 
prohibition. It is, therefore, ho objection to the view I have 
taken of this clause in the constitution, that the provision was 
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unnecessary. The great principle asserted, no doubt, is, as laid 1837. 
down by the Court in Spurges v. Crowmnshield,the inviolability <"^--"*-' 
of contracts; and this principle is fully maintained by confining Ogden 
the prohibition to laws affecting antecedent contracts. It is the gaun^en^ 
same principle, we find, extemporaneously, (13th July 1787, 1 
L. U. S. 475.) asserted by the old Congress, in an ordinance for 
the government of the territory of the United States north
west of the river Ohio. By one of the fundamental articles it 
is provided, that "in the just preservation of rights and property, 
it is understood and declared that no law ought ever to be 
made, or have force in the territory, that shall in any manner 
whatever interfere with or affect private contracts or engage
ments, bona fide, and without fraud, previously made,'9 thereby 
pointedly making a distinction between laws affecting contracts 
antecedently, and subsequently made; and such a distinction 
seems to me to be founded upon the soundest principles of jus
tice, if there is any thing in the argument, that contracts are 
made with reference to, and derive their obligation from, the 
existing law. 

That the prohibition upon the States to pass laws impairing 
the obligation of contracts is applicable to private rights mere
ly, without reference to bankrupt laws, was evidently the un
derstanding of those distinguished commentators on the consti
tution, who wrote the Federalist In the 44th number of that 
work (p. 281.) it is said, that "bills of attainder, ex post facto 
laws, and laws impairing the obligation of contracts, are con
trary to the first principles of the social compact, and to every 
principle of sound legislation. The two former, are expressly 
prohibited by the declarations prefixed to some of the State con
stitutions, and all of them are prohibited by the spirit and scope 
of these fundamental charters. Our own experience has taught 
us, nevertheless, that additional defences against these dangers 
ought not to be omitted. Very properly, therefore, have the 
Convention added this constitutional bulwark in favour of per-
sonalsecurity and private rights" Had it been supposed that 
this restriction had for its object the taking from the States the 
right of passing insolvent laws, even when they went to dis
charge the contract, it is a little surprising that no intimation of 
ks application to that subject should be found in these commen
taries upon the constitution. And it is still more surprising, that 
if it had been thought susceptible of any such interpretation, 
that no objection should have been made in any of the States to 
the constitution on this ground, when the ingenuity of man was 
on the stretch in many States to defeat its adoption; and partic-
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ularly in the State of New York, where the law now i n qi 
tion was in full force at the very time the State Convention 1 
deliberating upon the adoption of the constitution. B u t i f 
prohibition is confined to retrospective laws, as it naturally 
ports, it is not surprising that it should have passed wi thout < 
jection, as it is the assertion of a principle universally approv 

It was pressed upon the Court with great confidence, and, 
it struck me at the time, with much force, that if this restr; 
tion could not reach laws existing at the time the contract VF 
made, State legislatures might evade the prohibition (immec 
ately preceding) to make any thing but gold and silver a tend* 
in payment of debts, by making the law prospective in its op 
ration, and applicable to contracts thereafter to be made. Bi 
on reflection, I think, no such consequences are involved. Whe 
we look at the whole clause in which these restrictions are con 
tained, it will be seen, that the subjects embraced therein an 
evidently to be divided into two classes; the one of a public am 
national character, the power over which is entirely takei 
away from the States; and the other relating to private and per 
sonal rights, upon which the States may legislate under the re
strictions specified. The former are, "no State shall enter into 
any treaty, alliance, or confederation, grant letters of marque 
and reprisal, coin money, emit bills of credit." Thus far there 
can be no question, that they relate to powers of a genera! and 
national character. The next in order is, or "make any thing 
but gold and silver a tender in payment of debts;" this is found
ed upon the same principles of public and national policy, as 
the prohibition to coin money and emit bills of credit; and is so 
considered in the commentary on this clause in the number of 
the Federalist I have referred to. It is there said, the power to 
make any thing but gold and silver a tender in payment of debts, 
is withdrawn from the States, on the same principles with that 
of issuing a paper currency. All these prohibitions, therefore, 
relate to powers of a public nature, and are general and univer
sal in their application, and inseparably connected with national 
policy. The subject matter is entirely withdrawn from State 
authority and State legislation. But the succeeding prohibitions 
aue of a different character, they relate to personal security and 
private rights, viz. or "pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts." The sub
ject matter of such laws is not withdrawn from the States; but 
the legislation thereon must be under the restriction therein im
posed. States may legislate on the subject of contracts, but the 
laws must not impair the obligation of such contracts. A ten-
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tier of payment necessarily refers to the time when the tender 1837. 
is made, and has no relation to the time when the law autlioriz- "— -̂"—-' 
ing it shall be passed, or when the debt was contracted. The ° ^ e n 

prohibition is, therefore, general and unlimited in its applica- Saunders. 
lion. It has been urged in argument, that this prohibition to the 
States to pass laws impairing the obligation of contracts, had in 
view an object of great national policy, connected with the 
power to regulate commerce; that the leading purpose was to 
take from the States the right ot passing bankrupt laws. And 
to illustrate and enforce this position, this clause has been colla
ted with that which gives to Congress the power of passing 
uniform laws on the subject of bankruptcies; and by transposi
tion of the clause, the constitution is made to read, Congress 
shall have power to establish uniform laws on the subject of 
bankruptcies throughout the United States; but no State shall 
pass any law impairing the obligation of contracts; and this 
prohibition is made to mean, no State shall pass any bankrupt 
law-

No just objection can be made to the collocation, if the grant 
of the power to Congress, and the prohibition in question to 
the States, relate to the same subject matter, viz. bankrupt 
laws. But it appears to me very difficult to maintain this pro
position. It is, in the first place, at variance with the decision 
in Sturges v. Crowninshield, where it is held, that this power is 
not taken from the States absolutely, but only in a limited and 
modified sense. And in the next place, it is not reasonable to 
suppose, that a denial of this power to the States, would have 
been couched in such ambiguous terms, if, as has been contend
ed, the giving to Congress the exclusive power to pass bank
rupt laws, was the great and leading object of this prohibition, 
and the preservation of private rights followed only as an inci
dent of minor importance, it is difficult to assign any satisfac
tory reason, why the denial of the power to the States was not 
expressed in plain and unambiguous terms, viz. no State shall 
pass any bankrupt law. This would have been a more natural, 
and, certainly, a less doubtful form of expression; and, be
sides, if the object was to take from the States altogether the 
right of passing bankrupt laws, or insolvent laws having the like 
operation, why did not the denial of the power extend also to 
naturalization laws? The grant of the power to Congress on 
this subject, is contained in the same clause, and substantially in 
the same words, "To establish an uniform rule of naturaliza
tion, and uniform laws on the subject of bankruptcies through
out the United States." If the authority of Congress on the 
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1827. subject of naturalisation is exclusive, from the nature of t h e p o v 
v ^ y ^ why is it not, also, with respect to bankruptcies? And if, i n the 
Ogden case the denial of the power to the States was necessary, i t I 

Saunden eSua^y ^ ^ the other. I cannot think, therefore, that t h e p 
hibition to pass laws impairing the obligation of contracts, I 
any reference to a general system of bankrupt or insolvent lav 
Such a system, established by the sovereign legislative povv 
of the general, or State governments, cannot, in any just sen* 
be said to impair the obligation of contracts. In every gover 
ment of laws there must be a power somewhere to regtila 
civil contracts; and where, under our system, is that power ves 
ed? It must be either in the general or State government 
There is certainly no such power granted to the general govern 
ment, and all power not granted is reserved to the States. Th 
whole subject, therefore, of the regulation of contracts mus 
remain with the States, and be governed bytbeir laws respec 
tively; and to deny to them the right of prescribing the termi 
and conditions upon which persons shall be bound by their con
tracts thereafter made, is imposing upon the States a limitation, 
for which I find no authority in the constitution; and no contract 
can impose a civil obligation beyond that prescribed by the ex
isting law when the contract was made; nor can such obligation 
be impaired by controlling and discharging the contract accord
ing to the provisions of such law. Suppose a contract for the 
payment of money should contain an express stipulation bythe 
creditor to accept a proportional part, in case the debtor should 
become insolvent, and to discharge the contract, can there be a 
doubt that such contract would be enforced? And what is the 
law in question but such contract, when applied to the undertak
ing of Ogden by accepting these bills. It is no strained con
struction of the transaction, to consider the contract and the law 
inseparable, when judging of the obligation imposed upon the 
debtor; and, if so, the undertaking was conditional, and the 
holder of the bills agreed to accept a part in case of the inabili
ty of the acceptor, by reason of his insolvency, to pay the 
whole. 

The unconstitutionality of this law is said to arise from its 
exempting the property of the insolvent, acquired after his dis
charge, from the payment of his antecedent debts. A discharge 
of the person of the debtor is admitted to be no violation of the 
contract. If this objection is well founded, it must be on the 
ground, that the obligation of every contract attaches upon the 
property of the debtor, and any law exonerating it, violates this 
obligation. I do pot mean that the position implies a lien by way 
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of mortgage, or pledge, on any specific property, but that all 182T. 
the property whichr a debtor has, when called upon for pay- *^v-w 
ment, is liable to be taken in execution to satisfy the debt, and °sd c n 

that a law releasing any portion of it impairs the obligation of saundera. 
the contract. The force and justice of this position, when ap
plied to contracts existing at the time the law is passed, is not 
now drawn in question. But its correctness, when applied to 
contracts thereafter made, is denied. The mode, and manner, 
and the extent to which property may be taken in satisfaction of 
debts, must be left to the sound discretion of the legislature, and 
regulated by its views of policy and expediency, in promoting 
the general welfare of the community, subject to such regula
tion. It was the policy of the. common law, under the feudal 
system, to exempt lands altogether from being seized, and ap
plied in satisfaction of debts; not even possession could be taken 
from the tenant. There can be no natural right growing out of the 
relation of debtor and creditor, that will give the latter an unli
mited claim upon the property of the former. It is a matter en
tirely for the regulation of civil society; nor is there any funda
mental principle of justice, growing out of such relation, that 
calls upon government to enforce the payment of debts to the 
uttermost farthing which the debtor may possess; and that the 
modification and extent of such liabilaty, is a subject within the 
authority of State legislation, seems to be admitted by the unin
terrupted exercise of it I have not deemed it necessary to look 
into the statute books of all the States on this subjeet, but think 
it may be safely affirmed, that in most, if not all the States, some 
limitation of the right of the creditor, over the property of the 
debtor, has been established. In New*York, various articles of 
personal property are exempted from execution. In Rhode Island, 
real estate cannot at all be taken on judicial process for satisfac
tion of a debt, so long as the body of the debtor is to be found 
within the State; and Virginia haa adopted the English process 
of elegit, and a moiety only of the debtor's freehold is deliver
ed to the creditor, until, out of the rents and profits thereof, the 
debt is paid. Do these statute regulations impair the obligation 
of contracts? I presume this will not be contended for, and yet 
they would seem to me to fall within the principle urged on the 
part of the defendant in error. 

It is no satisfactorily answer to say, that such laws relate to 
the remedy. The principle asserted is, that the creditor has a 
right to his debtor's property by virtue of the obligation of the 
contract, to the full satisfaction of the debt; and if so, a law, 
which in any shape exempts any portion of it, must impair the 
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obligation of the contract Such a limitation and r e s trie 
upon the powers of the State governments cannot, in m y j 
ment, be supported, under the prohibition to pass l a w s i m j 
ing the obligation of contracts. 

If the letter of the constitution does not imperiously dem 
a construction which denies to the States the power o f pas* 
insolvent laws like the one in question, policy and exped ie 
require a contrary construction. Although there may b e sc 
diversity of opinion as to the policy of establishing a gene 
bankrupt system in the United States, yet it is generally adn 
ted that such laws are useful, if not absolutely necessary, in 
commercial community. That it was the opiuion of the frai 
ers of the constitution, that the power to pass bankrupt Jai 
ought somewhere to exist, is clearly inferrable from the grant 
such power to Congress. A contrary conclusion would involi 
the greatest absurdity. The specific power, however, grante 
to Congress, never did, nor never could, exist in the State g< 
vernments. That power is to establish uniform laws on th 
subject of bankruptcies throughout the United States, whic 
could only be done by a government having co-extensive juris 
diction. Congress not having as yet deemed it expedient t< 
exercise the power of re-establishing a uniform system of bank 
ruptcy, affords no well-founded argument against the expedien 
cy or necessity of such a system in any particular State. A 
bankrupt law is most necessary in a commercial community; and 
as different States in this respect do not stand on the same foot
ing, a system which might be adapted to one, might not suit all, 
which would naturally present difficulties in forming any uni
form system; and Congress may, as heretofore, deem it expedi
ent to leave each State to establish such system as shall best suit 
its own local circumstances and views of policy, knowing, at the 
lime, that if any great public inconvenience shall grow out of 
the different State laws, the evils may be corrected by establish
ing a uniform system, according to the provision of the consti
tution, which will suspend the State laws on the subject If 
such should be the views entertained by Congress, and induce 
them to abstain from the exercise of the power, the importance 
to the State of New York, as well as other States, of establish
ing the validity of laws like the one in question, is greatly in
creased. The long continuance of it there, clearly manifest the 
views of the State legislature with respect to the policy and 
expediency of the law. And I cannot but feel strongly impres
sed, that the length of time which this law has been in undispu
ted operation, and the repeated sanction it has received from 
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every department of the government, ought to have great weight 1827 
when judging of its constitutionality. 

The provisions of the 61st section of the bankrupt law of 
1800, appear to me to contain a clear expression of the opinion 
of Congress'in favour of the validity of this, and similar Laws 
in other Stages. It cannot be presumed they were ignorant of 
the existence of these laws, or their extent and operation. And, 
indeed, die section expressly assumes the existence of such laws, 
by declaring that this act shall not repeal or annul the laws of 
any State now in force, or which'may be thereafter enacted for 
the relief of insolvent debtors, except so far as the same may 
affect persons within the purview of the bankrupt act; and even 
with respect to such persons, it provides that, if the creditors 
shall not prosecute a commission of bankruptcy within a limit
ed time, they shall be entitled to relief under the State laws for 
the relief of insolvent debtors. And what relief did such laws 
give? Was it merely from imprisonment only? Certainly not 
The State laws here ratified and sanctioned, or, at least, some 
of them, were such as had the full effect and operation of a 
bankrupt law, to wit: to discharge the debtor absolutely from all 
future responsibility. It is truê  if these laws were unconstitu
tional and void, this section of the bankrupt law could give them 
no validity. But it is not in this light the argument is used. The 
reference te only to show the sense of Congress with respect 
to the validity of such laws; and, if it is fair to presume Con
gress was acquainted with the extent and operation of these 
laws, this clause is a direct affirmation of their validity. For it 
cannot be presumed that body would have expressly ratified and 
sanctioned laws which they considered unconstitutional. 

In the case of Sturges v. Crowninshield, as I have before re
marked, it is said, that by this prohibition (Art 1. sec. 10.) in 
the constitution, the Convention appears to have intended to es
tablish a great principle, "that contracts should be inviolable." 
This was certainly, though a great, yet not a new priuciple. It 
is a principle inherent in every sound and just system of laws, 
independent of express constitutional restraints. And if the as
sertion of this principle was the object of the clause, (as I think 
it was,) is it reasonable to conclude, that the framers of die con
stitution supposed that a bankrupt or insolvent law, like the one 
in question, would violate this principle? Can it be supposed 
that the constitution would have reserved the right, and impli
edly enjoined the duty upon Congress to pass a bankrupt law, if 
it had been thought that such law would violate this great prin-

20 
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eipfer If the discharge of a party from the performance ofhii 
contracts, when he has, by misfortunes, become incapable of 
Milling them, is a violation of the eternal and unalterable 
principles of justice, growing out of what has been called at 
the bar, the universal law, can it be, that a newer, drawing after 
it such consequences, has been recognised and reserved in our 
constitution? Certainly not And is the discharge of a con
tract any greater violation of those sacred principles in a State 
legislature, than in that of the Unked States? No such distinc
tion will be pretended. But a bankrupt or insolvent law in
volves no such violation of the great principles of justice* and 
this is not the light in which it always has been, ana ought to 
be, considered. Such law, io its principle and object, has in 
view the benefit of both debtor and creditor* and is no more 
than the just exercise of the sovereign legislative power of the 
government to relieve a debtor from his contracts, when neces
sity, and unforeseen misfortunes, have rendered him inca
pable of performing them; and whether this power is to be 
exercised by the States individually, or by the United Statu, 
can make no difference in principle. In a government Hfceovs, 
where sovereignty, to a modified extent, exists both in the 
States, and in the United States* It was, in the formation of the 
constitution, a mere question of policy and expediency, where 
this power should be exercised; and mere can be no question, 
but tnat, so far as respects a bankrupt law, properly speaking, 
the power ought to be exercised by the general government h 
is naturally connected with commerce, and should be uniform 
throughout the United States. A bankrupt system deals with 
commercial men* but this affords no reason why a State should 
not exercise its sovereign power in relieving the necessities of 
men who do pot, fall within the class of traders', and who, from 
ftke misfortune,, have become incapable of performing their 
contracts. 

Without questioning the constitutional power of Congress to 
extend a bankrupt law to all classes of debtors, the expediency 
of such a measure may well be doubted. There is not the same 
necessity of uniformity of system, as to other classes than traders; 
their dealings are generally local, and different considerations of 
policy may influence different States on this subject; and should 
Congress pass a bankrupt law confined to traders, it would still 
leave the insolvent law of New* York in force as to other classes 
of debtors, subject to such alteration as that State shall deem ex
pedient 

Upon the whole, therefore, it having been settled by this 
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Court, that the States have a right to pass bankrupt hrtvBj proYi- M3T 
ded they do not violate the prohibition against impairing tneote v ^ y V 
ligation of contracts; and believing, as I do, for the reasons I °&** 
have given, that the insolvent law in question, bJ: which a debtor ga^etg. 
obtains a discharge from all future responsibility, Upon contracts' 
entered into after the passage of the law, and before his ais* 
charge, does not impair the obligation of his contracts; 1 am of 
opinion, that the judgment of the Court below ought to be re
versed. 

Mr. Justice TRIMBLE. The question raised upon the record 
in this case, and which has been discussed at the bar, may be 
stated thus: Has a State, since the adoption of the constitution 
of die United States, authority to pass a bankrupt or insolvent , 
law, discharging the bankrupt or insolvent from all contracts 
made within the State after the passage of the law, upon the 
bankrupt or insolvent surrendering his effects, and obtaining a 
certificate of discharge from the constituted authorities of the * 
State. 

The counsel for the defendant in error have endeavoured to 
maintain the negative of the proposition, on two grounds: 

First. That the power conferred on Congress by the consti
tution, "to establish uniform laws on the subject of bankruptcies 
throughout the United States,*' is, in its nature, an exclusive 
power; that* consequently, no State has authority to pass a bank; 
rupt law; and that the law under consideration id a bankrupt 
law. ' • 

Secondly. That it is a law impairing the obligation of con
tracts, within the meaning of the constitution. , 

In the case of Sturges v. Crowmnshield, (4 Wheat. Rep. 122.) 
this Court expressly decided, uthat since tbe adoption of the 
constitution of the United States, a State has authority to pass 
a bankrupt law, provided such law does not impair the obliga
tion of contracts, within the meaning of the constitution, and 
provided there be no act of Congress in force to establish a . 
uniform system of bankruptcy conflicting with such law." 

This being a direct judgment of the Court, overruling the 
first position assumed in argument, that judgment ought to pre
vail, unless it be very clearly shown to be erroneous. 

Not having been a member of the Court when that judgment 
was given, I will content myself with saying, the argument has 
not convinced me it is erroneous; and that, on the contrary $ I 
think the opinion is fully Sustained by a sound construction of 
the constitution. 
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There being no act of Congress in force to establish a 
form system of bankruptcy, the first ground of argument n 
fail 

Jt is argued, that the law under consideration is a l aw imp 
ing the obligation of contracts within the meaning of the con 
tution. The 10th section of the 1st art of the constitution h 
these words: no State shall enter into any treaty, alliance, 
confederation, grant letters of marque and reprisal; coin mon< 
emit bills of credit; make any thing but gold and silver coii 
tender in payment of debts; pass any bill of attainder, ex n< 
facto law, or law impairing the obligation of contracts; o r gra 
any title of nobility." 

In the case of Sturges v. Crowninshield, the defendant in tl 
original suit had been discharged in New York, under an inso 
vent law of that State, which purported to apply to past as we 
as future contracts; and being sued on a contract made withi 
the State prior to the passage of the law, he pleaded his certifi 
cate of discharge in bar of the action. In answer to the 3d an( 
4th questions, certified from the Circuit Court to this Court for it 
final decision, drawing in question the constitutionality of the 
law, and the sufficiency of the plea in bar founded upon it, this 
Court certified its opinion, "that the act of New-York, pleaded 
in this case, so far as it attempts to discharge the contract on 
which this suit was instituted, is a law impairing the obligation 
of contracts, witmn the meaning of the constitution of the Unit
ed States; and that the plea of the defendant is not a good and 
sufficient bar of the plaintin's action. 

In the case of MMllan v. MWeill, (4 Wheat Rep. 209.) 
the defendant in the Court below pleaded a discharge obtained 
by him in Louisiana, on the 23d of August, 1815, under the in
solvent law of that State, passed in 1808, in bar of a suit insti
tuted against him upon a contract made in South Carolina, in the 
year 1813. This Court decided that the plea was no bar to the 
action; and affirmed the judgment given below for the plaintiff 

These cases do not decide the case at bar. In the first, the 
discharge was pleaded in bar to a contract made prior to the 
passage of the law; and in the second, the discharge obtained in 
one State under its laws, was pleaded to a contract made in 
another State. They leave the question open, whether a dis
charge obtained in a State, under an insolvent law of the State, 
is a good bar to an action brought on a contract made within the 
State after the passage of the law. 

In presenting this inquiry, it is immaterial whether the law 

1687. 

Ogden 
T. 
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purports to apply to past as well as future contracts, or is whol- 1837 
ly prospective in its provisions. 

It is not the terms of the tew, but its effect, that is inhibited 
by the constitution. A law may be in part Constitutional, and in 
part unconstitutional. It may,,when applied to a given case, 
produce an effect which is prohibited by the, constitution; but it 
may. not, when applied to a case differently circumstanced, pro
duce such prohibited effect \Vhether the law under consider
ation, in its effects and operation upon the contract sued on in 
this case, be a law impairing the obligation of this contract; is 
the only necessary inquiry. 

In order to come to a just conclusion, we must ascertain, if 
we can, the sense in which the terms, "obligation of contracts," 
is used in the constitution. In attempting to do this, I will pre
mise, that in construing an instrument of so much solemnity and 
importance, effect should be given, if possible, to every word. 
No expression should be regarded as a useless expletive; nor 
should it be supposed, without the most urgent necessity, that 
the illustrious framers of that instrument had, from ignorance or 
inattention, used different words, which are, in effect, merely 
tautologous. 

I understand it to be admitted in argument, and if not admit-' 
ted, it could not be reasonably contested, that, in the nature of 
things, there is a difference between a contract, and the obliga
tion of the contract The terms contract, and obligation, al
though sometimes used loosely, as convertible terms, do not pro
perly .impart the idea. The constitution' plainly presupposes 
that a contract and its obligation are different things. Were they 
the same thing, and the terms, contract and obligation converti
ble, the constitution, instead of being read as it now is, "that no 
State shall pass any law impairing the obligation of contracts," 
might, with the same meaning, be read, "that no State shall pass 
any law impairing the obligation of obligations," or, "the con
tract of contracts;" and to give to the constitution the same 
meaning which either of these readings would import, would be 
ascribing to its framers a useless and palpably absurd tautology. 
The illustrious framers of the constitution could not be ignorant 
that there were, or might be, many contracts without obligation, 
and many obligations without contracts. "A contract is defined 
to be, an agreement in which a party undertakes to do, or not to 
do, a particular thing." Sturges v. Crowninskkld, (4 Wheat. 
fla>.197.) 

This definition is sufficient for all the purposes of the present 
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1827 investigation, and its general accuracy is not contested by either 
*—*̂ +~~>- side. 

Ogden From the very terms of the definition, it results incontestibly, 
Saunders, that the contract is the sole act of the parties, and depends 

wholly on their will. The same Words, used by the same par
ties, with the same objects in view, would be the same contract, 
whether made upon a desert island, in London, Constantinople, 
or New-York. It would be the tape contract, whether the law 
of the place where the contract was made, recognised its vali
dity, and furnished remedies to enforce its performance, or pro
hibited the contract, and withheld all remeqy for its violation. 

The language of the constitution plainly supposes that the 06-
ligation of a contract is something not wholly depending upon 
the will of the parties. It incontestibly supposes the obligation 
to be something which attaches to, and lays hold of the contract, 
and which, by some superior external power, regulates and con
trols the conduct of the parties in relation to the contract; it evi
dently supposes that superior external power to rest in die will 
of the legislature. 

What, then, is the obligation of contracts, within the meaning 
,of the constitution? From what source does that obligation 
arise? . 

The learned Chief Justice, in delivering the opinion of the 
Court, in Sturges v. Crowninshield, after having denned a con
tract to be "an agreement wherein a party undertakes to do, or 
not to do, a. particular thing," proceeds to define the obligation 
of the contract in these words: "the*tow binds him to perform 
his engagement, and this is, of course, the obligation of the con
tract.". 

The Institute?, lib. 3. tit. 4. (Cooper's translation,) says, "an 
obligation is the chain of the law, by which we are necessarily 

k bound to make some payment, according to the law of the land." 
Pothier, in his treatise concerning obligations, in speaking of 

the obligation of contracts, calls it "vinculum legist the chain of 
the law. Paley, p. 56. says, "to be obliged, is to be urged by a 
violent motive, resulting from the command of another." From 
these authorities, and many more might be cited, it may be fair
ly concluded, that the obligation of the contract consists in the 
power and efficacy of the law which applies to, and enforces per
formance of the contracts, or the payment of an equivalent for 
non-performance. The obligation does nof inhere, and subsist 
in the. contract itself, proprio vigore, but in the law applicable to 
the contract This is the sense, I think, m which the constitu
tion uses the term "obligation." 
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From what law, and how, is this obligation derived, within 1827 
the meaning of the constitution? Even if it be admitted that the ».—-.*»w 
moral law necessarily attaches to the agreement, that would not Ogden 
bring it within the meaning of the constitution. Moral obliga- g^J^g. 
tions .are those arising from the admonitions of conscience and 
accountability to the Supreme Being. No human lawgiver can 
impair them. They are entirely foreign from the purposes- df 
the constitution. The constitution evidently contemplates an 
obligation which might be impaired by a law of the State, if not 
prohibited by the constitution. 

It is argued, that the obligation of contracts is founded in, 
and derved from, general and universal law; that; by these laws, 
the obligation of contracts is co-extensive with the duty of per
formance, and, indeed, the same thing; that the obligation is not 
derived from, nor depends upon, the civil or municipal laws of 
the. State; and that this general universal duty, or obligation, is 
what the constitution intends to guard and protect against the 
unjust encroachments of State legislation. In support of this 
doctrine, it is said, that no State, perhaps, ever declared by sta
tute or positive law that contracts shall be obligatory; but that 
all States, assuming the pre-existence of the obligation of con
tracts, have only superadded, by municipal law, the means of 
carrying the pre-existing obligation into effect 

This argument struck me, at first, with great force; but, upon 
reflection, I am convinced it is more specious than solid. If it 
were admitted, that in an enlarged and Very general sense, obli
gations have their foundation in natural, or what is called, in the 
argument, universal law; that this natural obligation is, in the 
general, assumed by States as pre-existing, and, upon this as
sumption, they have not thought it necessary to pass declaratory 
laws in affirmance of the principles of universal law: yet nothing 
favourable to the argument can result from these admissions, 
unless it be further admitted, or proved, that a State has no au
thority to regulate, alter, or in any wise control, the operation 
of this universal law within the State, by its own peculiar muni
cipal enactions. This is.no* admitted, and, I think, cannot* be 
proved. 

I admit that men have, by the laws of nature, the right of 
acquiring, and possessing property, and the right of contract
ing engagements. I admit, that these natural rights have their 
correspondent natural obligations. I admit, that, in a state of 
nature, when men*have not submitted themselves to the controll
ing authority of civil government, the natural obligation of con
tracts is co-extensive with the duty of performance. Thisnatn-
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1827. ral obligation is founded solely in the principles of na tura l c 
v>v-*>> universal law. What is this natural obligation? All w r i t e i 
Ogden w b 0 treat on the subject of obligations, agree, that it c o n s i s t s i. 

Saunders. the right of the one party to demand from the other party w h a 
is due; and if it be withheld, in his right, and supposec 
capacity to enforce performance, or to take an equivalent foi 
non-performance, by his own power. This natural obligation 
exists among sovereign and independent Stales and nations, and 
amongst men, in a State of nature, who have no common stipe-
rior, and over whom none claim, or can exercise, a controll
ing legislative authority. 

But when men form a social compact, and organize a civil 
government, they necessarily surrender the regulation and con
trol of these natural rights and obligations into the hands o f the 
government Admitting it, then, to be true, that, in general, 
men derive the right of private property, and of contracting en
gagements, from the principals of natural, universal law; admit
ting that these rights are, in the general, not derived from, or 
created by society, but aTe brought into it; and that no express, 
declaratory, municipal law, be necessary for their creation or re
cognition; yet, it is equally true, that these rights, and the obli
gations resulting from them, are subject to be regulated, modi
fied, and, sometimes, absolutely restrained, by the positive 
enactions of municipal law. I think it incontestibly true, that 
the natural obligation of private contracts between individuals 
in society, ceases, and is converted into a civil obligation, by the 
very act of surrendering the right and power of enforcing per
formance into the hands of the government. The right and 
power of enforcing performance exists, as I think all must ad
mit, only in the law of the land, and the obligation resulting 
from this condition is a civil obligation. 

As, in a state of nature, the natural obligation of a contract 
consists in the right and potential capacity of the individual to 
take, or enforce the delivery of the thing due to him by the 
contract, or its equivalent; so, in the social state, the obligation 
of a contract consists in the efficacy x>f the civil law, which at
taches to the contract, and enforces its performance, or gives 
an equivalent in lieu of performance. From these principles it 
seems to result as a necessary coraljary, that the obligation of a 
contract made within a sovereign State, must be precisely that 
allowed by the law of the State, and none other. ' I say alloxced 
because, if there be nothing in the municipal law to the contra
ry, the ciyil obligation being, by the very nature of government, 
substituted for, and put in the place of, natural obligation, would 
be co-extensive witait; but if by positive enactions, the civil 
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obligation is regulated and modified so as that it does not cor- 182?. 
respond with the natural obligation, it is plain the extent of the ' - ^ " ^ 
obligation must depend wholly upon the municipal law. If the °gjl«o 
positive law of the State declares the contract shall have no saunden 
obligation, it can have no obligation, whatever may be the princi
ples of natural law in relation to such a contract. This doctrine 
has been beld and maintained by all States and nations. The power 
of controlling, modifying, and even of taking away, all obligation 
from such contracts as, independent of positive enactions to the 
contrary,would have been obligatory, has been exercised by all 
independent sovereigns; and it has been universally held, that the 
Courts of one sovereign will, upon principles of comity and 
common justice, enforce contracts made within the dominions 
of another sovereign, so far as they were obligatory by the law 
of the country where made; but no instance is recollected, and 
none is believed to exist, where the Courts of one sovereign 
have held a contract, made within the dominions of another, 
obligatory against, or beyond the obligation assigned to it by 
the municipal law of its proper country. Asa general proposi
tion of law, it cannot be maintained, that the obligation of con
tracts depends upon, and is derived from, universal law, inde
pendent of, and against, the civil law of the State in which they 
are made. In relation to the States of this Union, I am per
suaded, that the position that the obligation of contracts is de
rived from universal law, urged by the learned counsel in argu
ment, with great force, has been stated by them much too broad
ly. If true, the States can have no control over contracts. If 
it be true that the "obligation of contracts," within the meaning 
of the constitution, is derived solely from general and universal 
law, independent of the laws of the State, then it must follow, 
that all contracts made in the same or similar terms, must, when
ever or wherever made, have the same obligation. If this universal 
natural obligation is that intended by the constitution, as it is the 
same, not only every where, but at all times, it must follow, that 
every description of contract which could be enforced at any time 
or place, upon the principles of universal law, must, necessarily, 
be enforced at all other times, and in every State, upon the same 
principles, in despite of any positive law of the State to the 
contrary. 

The arguments, based on the notion of the obligation of uni
versal law, if adopted, would deprive the States of all power of 
legislation upon the subject of contracts, other than merely fur
nishing the remedies or means of carrying this obligation of 

21 
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1627 universal law into effect I cannot believe that such conseqiu 
v̂ *v-w ces were intended to be produced by the constitution. 
Ogden i conclude, that, so far as relates to private contracts be twe 

Saunders, individual and individual, it is the civil obligation of contrac 
that obligation which is recognized by, and results from, ti 
law of the State in which the contract is made, which is "with 
the meaning of the constitution. If so, it follows, that the Stab 
have, since the adoption of the constitution, the authority 1 
prescribe and declare, by their laws, prospectively, what sha 
be the obligation of all contracts made within them. Such 
power seems to be almost indispensable to the very existence o 
the States, and is necessary to the safety and welfare of the peo 
pic. The whole frame and theory of the constitution seems ft 
favour this construction. The States were in the full enjoy-
ment and exercise of all the powers of legislation on the subject 
of contracts, before the adoption of the constitution. The people 
of the States, in that instrument, transfer to, and vest in the Con
gress, no portion of this power, except in the single instance of 
tne authority given to pass uniform laws on the subject of bank
ruptcies throughout tjie United States; to which may be added, 
such as results by necessary implication in carrying the granted 
power into effect The whole of this power is left with the 
States, as the constitution found it, with the single exception, 
that in the exercise of their general authority they shall pass no 
law "impairing the obligation of contracts." 

The construction insisted upon by those who maintain that 
prospective laws of the sort now under consideration are uncon
stitutional, would, as I think, transform a special limitation upon 
the general powers of the States, into a general restriction. It 
would convert, by construction, the exception into a general 
rule, against the best settled rules of construction. The people 
of the States, under every variety of change of circumstances, 
must remain unalterably, according to this construction, under 
the dominion of this supposed universal law, and the obligations 
resulting from it Upon no acknowledged principle can a spe
cial exception, out ot a general authority, be extended by con
struction so as to annihilate or embarrass the exercise of the ge
neral authority. But, to obviate the force of this view of the 
subject, the learned counsel admit, that the legislature of a 
State has authority to provide by law what contracts shall not be 
obligatory, and to declare that no remedy shall exist for the en
forcement of such as the legislative wisdom deems injurious. 
They say, the obligation of a contract is coeval with its exis
tence; that the moment an agreement is made, obligation attach-
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« s to it; and they endeavoured to maintain a distinction between 1827 
such laws as declare that certain contracts shall not be obligato
ry at all, and such as declare they shall not be obligatory, or °&* 
(what, is the same thing in effect) shall be discharged, upon the y* 
happening of a future event. The former, they say, were no 
contracts in contemplation of law, were wholly forbidden, and, 
therefore, never obligatory; the latter were obligatory at their 
creation, and that obligation is protected by the constitution 
from being impaired by any future operation of the law. 

This course of reasoning is ingenious and perplexing; but I 
am greatly mistaken if it will not be found, upon examination, to 
be unsatisfactory and inconclusive. If it were admitted, that, ge
nerally, the civil obligation of a contract made in a State at
taches to it when it is made, and that this obligation, whatever 
it be, cannot be defeated, by any effect or operation of law, 
which does not attach to it at its creation, the admission would 
avail nothing. It is as well a maxim of political law, as of reason, 
that the whole must necessarily contain all the parts; and, conse
quently, a power competent to declare a contract shall have no 
obligation, must necessarily be competent to declare it shall 
have only a conditional or qualified obligation. 

If, as the argument admits, a contract never had any obliga
tion, because the pre-existing law of the State, declaring it 
should have none, attached to. it at the moment of its creation, 
why will not a pre-existing law, declaring it shall have only a 
qualified obligation, attach to it in like manner at the moment of 
its creation? A law, declaring that a contract shall not be en
forced, upon the happening of a future event, is a law declaring 
the contract shall have only a qualified or conditional obligation. 
If such law be passed before the contract is made, does hot the 
same attach to it the moment it is made; and is not the obliga
tion of the contract, whatever may be its terms, qualified from 
the beginning by force and operation of the existing law? If it 
is not, then it is absolute in despite of the law, and the obligation 
does not result from the law of the land, but from some other 
law. - . i 

The passing of a law declaring that a contract shall have no 
obligation, or shall have obligation generally, but cease to be 
obligatory in specified events, is but the exertion of the same 
power. The difference exists, not in the character of the pow
er, but the degree of its exertion, and the manner of its opera
tion. 

In the case at bar, the contract was made in the State, and 
the law of the State at the time it was made, in effect, provid-
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ed that the obligation of the contract should not be a b s o l u t e , 1 
qualified by the condition that the party should be d i s c h a r g 
upon his becoming insolvent, and complying with the r e qui 
tions of the insolvent law. This qualification attached to t 
contract, by law, the moment the contract was made, b e c a i 
inseparable from it, and travelled with it through all its s tag-es 
existence, until the condition was consummated by the final oc 
tificate of discharge. 

It is argued that this cannot be so, because the contract vrou) 
be enforced, and must necessarily be enforced, in other S t a t e 
where no such insolvent law exists. This argument is founde 
upon a misapprehension of the nature of the qualification itsel: 
It is in nature of a condition subsequent, annexed by operation c 
law to the contract at the moment of its creation. 

The condition is, that upon the happening of all the event 
contemplated by the law, and upon their verification, in the 
manner prescribed by the law itself, by the constituted authori
ties of the State, the contract shall not thereafter be obligatory. 
Unless all these take place; unless the discharge is actually ob
tained within the State, according to its laws, the contingency 
has not happened, and the contract remains obligatory, both in 
the State and elsewhere. 

It has been often said, that the laws of a State in which a 
contract is made, enter into, and make part of the contract; and 
some who have advocated the constitutionality of prospective 
laws of the character now under consideration, have placed the 
question on that ground. The advocates of the other side, 
availing themselves of the infirmity of this argument, have an
swered triumphantly, "admitting this to be so, the constitution is 
the supreme law of every State, and must, therefore, upon the 
same principle, enter into every contract, and overrule the lo
cal laws." My answer to this view of both sides of the question 
is, that the argument, and the answer to it, are equally destitute 
of trunk 

I bave already shown that the contract is nothing but the 
agreement of the parties; and that if the parties, in making their 
agreement, use the same words, with the same object in view, 
where there is no law, or where the law recognizes the agree
ment, and furnishes remedies for its enforcement, or where the 
law forbids, or withholds all remedy for the enforcement of the 
agreement, it is the very same contract in all these predica
ments. I have endeavoured to show, and I think successfully, 
that the obligation of contracts, in the sense of the constitution, 
consists not in the contract itself, but in a superior external 
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force, controlling the conduct of the parties in relation to the 1827. 
contract; and that this superior external force is the law of the w-»*«» 
State, either tacitly or expressly recognizing the contract, and °gden 
furnishing means whereby it may be enforced. It is this supe- a w ^ , , 
rior external force, existing potentially, or actually applied, 
"which binds a man to perform his engagements;" which, ac
cording to Justinian, is "the chain of the law, by which we are 
necessarily bound to make some payment—according to the law 
of the land;" and which, according to Paley, being "a violent 
motive, resulting from the command of another," obliges the 
party to perform his contract. The law of the State, although 
it constitutes the obligation of the contract, is no part of the 
contract, itself, nor is the constitution either a part of the con
tract, or the supreme law of the State, in the sense in which 
the argument supposes. The constitution is the supreme law 
of the land upon all subjects upon which it speaks. It is the so
vereign will of the whole people. Whatever this sovereign 
will enjoins, or forbids, must necessarily be supreme, and must 
counteract the subordinate legislative will of the United States, 
-and of the States. 

But on subjects, in relation to which the sovereign will is not 
declared, or fairly and necessarily implied, the constitution can
not, with any semblance of truth, be said to be the supreme 
law. It could not, with any semblance of truth, be said that the 
constitution of the United States is the supreme law of any State 
in relation to the solemnities requisite for conveying real estate, 
or the responsibilities or obligations consequent upon the use of 
certain words in such conveyance. The constitution contains 
no kdP, no declaration of the sovereign will, upon these subjects; 
and cannot, in the nature of things, in relation to them, be the 
supreme law. Even if it were true, then, that the law of a 
State in which a contract is made, ia part of the contract, it 
would not be true that the constitution would be part of the con
tract The constitution no where professes to give the law of 
contracts, or to declare what shall or shall not be the obligation 
of contracts. It evidently presupposes the existence of con
tracts by the act of the parties, and the existence of their obh> 
Ration, not by authority of the constitution, but by authority of 
law; and the pre-existence of both the contracts and their obli
gation being thus supposed, the sovereign will is announced, that 
"no State shall pass any law impairing the obligation of con
tracts." 

If it be once ascertained that a contract existed, and that an 
obligation, general or qualified, or of whatsoever kind, had once 
attached, or belonged to the contract, by law, then, and not till 
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then, does the supreme law speak, by declaring that obligation 
shall not be impaired. 

It is admitted in argument, that statutes of frauds and perju
ries, statutes of usury, and of limitation, are not laws impairing 
the obligation of contracts. They are laws operating prospec
tively upon contracts thereafter made. It is said, however, they 
do not apply, in principle, to this case; because the statutes of 
frauds and perjuries apply only to the remedies, and because, in 
that case, and under the statutes of usury, the contracts were 
void from the beginning, were not recognised by law as con
tracts, and had no obligation; and that the statutes of limitation 
create rules of evidence only. 

Although these observations are true, they do not furnish the 
true reason, nor indeed, any reason, why these laws do not im
pair the obligation of contracts. The true and only reason is, 
that they operate on contracts made after the passage of the 
laws, and not upon existing contracts. And hence the Chief 
Justice very properly remarks, of both usury laws, and laws of 
limitation, in delivering the opinion in Sturgcs v. CrowninshieU 
that if they should be made to operate upon contracts already 
entered into, they would be unconstitutional and void. If a sta
tute of frauds and perjuries should pass in a State formerly hav
ing no such laws, purporting to operate upon existing contracts, 
as well as upon those made after its passage, could it be doubted, 
that so far as the law applied to, and operated upon, existing 
contracts, it would be a law "impairing the obligation of con
tracts?" Here, then, we have the true reason and principles of 
the constitution. The great principle intended to be established 
by the constitution, was the inviolability of the obligation of con
tracts, as the obligation existed and was recognised by the laws 
in force at the time the contracts were made. It furnished to 
the legislatures of the States a simple and obvious rule of jus
tice, which, however theretofore violated, should by no means, 
be thereafter violated; and whilst it leaves them at full liberty 
to legislate upon the subject of all future contracts, and assign 
to them either no obligation, or such qualified obligation, as in 
their opinion, may consist with sound policy, and the good of 
the people; it prohibits them from retrospecting upon existing 
obligations, upon any pretext whatever. Whether the law pro
fesses to apply to the contract itself, to fix a rule of evidence, a 
rule of interpretation, or to regulate the remedy, it is equally 
within the true meaning of the constitution, if it, in effect, im
pairs the obligation of existing contracts; and, in my opinion, is 
out of its true meaning, if the law is made to operate on future 
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contracts only. I do not mean to say, that every alteration of 1827. 
t h e existing remedies would impair the obligation of contracts; v*Y^> 
but I do say, with great confidence, that a law taking away all Ogden 
remedy from existing contracts,, would be, manifestly, a law im- T-
pairing the obligation of contracts. The moral obligation would aun en' 
remain, but the legal, or civil obligation, would be gone, if such 
a law should be permitted to operate. The natural obligation 
would be gone, because the laws forbid the party to enforce 
performance by his own power. On the other hand, a great 
variety of instances may readily be imagined, in which the le
gislature of a State might alter, modify, or repeal existing reme
dies, and enact others in their stead without the slighest ground 
for a supposition that the new law impaired the obligation of 
contracts. If there be intermediate cases of a more doubtful 
character, it will be time enough to decide them when they* 
arise. 

It is argued, that as the clause declaring that "no State shall 
pass any law impairing the obligation of contracts," is associat
ed in the same section of the constitution with the prohibition 
to "coin money, emit bills of credit," or, "make any thing but 
gold and silver coin a legal tender in payment of debts;" and as 
these all evidently apply to legislation in reference to future, as 
well as existing contracts, and operate prospectively, to prohi
bit the action of the law, without regard to the time of its pas
sage, the same construction should be given to the clause under 
consideration. 

This argument admits of several answers. First, as regards 
the prohibition to coin-money, and emit bills of credit The 
constitution had already conferred on Congress the whole pow
er of coining money, and regulating the current coin. The grant 
of this power to Congress, and the prohibitions upon the States, 
evidently take away from the States all power of legislation and 
action on the subject, and must, of course, .apply to the future 
action of laws, either then made, or to be made. Indeed, the 
language plainly indicates, that it is the act of ''coining money," 
and the act of emitting bills of credit, which is forbidden, 
without any reference to the time of passing the law, whether 
before or after the adoption of the constitution. The other pro
hibition, to "make any thing but gold or silver coin a tender in 
payment of debts," is but a member of the same subject of cur
rency committed to the general government, and prohibited to 
the States. And the same remark applies to it already made as 
to the other two. The prohibition is not, that no State shall 
pew* any law; but that even if a law does exist, the "State shall 
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not make any tiling but gold and silver coin a legal tender." 
The language plainly imports, that the prohibited tender shall not 
be made a legal tender, whether a law of the State exists or 
not. The whole subject of tender, except in gold and silver, is 
withdrawn from the States. These cases cannot, therefore, 
furnish a sound rule of interpretation for that clause which pro
hibits the States from passing laws "impairing the obligation of 
contracts." This clause relates to a subject confessedly left 
wholly with the States, with a single exception; they relate to 
subjects wholly withdrawn from the States, with the exception 
that they may pass laws on the subject of tender in gold and 
silver coin only. 

The principle, that the association of one clause with another 
of like kind, may aid in its construction, is deemed sound; but 
I think it has been misapplied in the argument. The principle 
applied to the immediate associates of the words under conside
ration, is, I think, decisive of this question. The immediate 
associates are the prohibitions to pass bills of attainder, and tt 
fost facto laws. The language and order of the whole clause 
is, no State shall "pass any bill of attainder, ex post facto law, 
ot law impairing the obligation of contracts." If the maxim 
twscitur a sociis, be applied to this case, there would seem to be 
an end of the question. The two former members of the clause 
undeniably prohibit- retroactive legislation upon the existing 
state of things, at the passage of the prohibited laws. The as
sociated idea is, that the latter member of the same clause 
should have a similar effect upon the subject matter to which it 
relates. I suppose this was the understanding of the American 
people when tney adopted the constitution. I am justified in 
this supposition by the contemporary construction given to the 
whole of this clause by that justly celebrated work, styled the 
Federalist, written at the time, for the purpose of recommending 
the constitution to the favour and acceptance of the people, la 
No. 44. (p. 281.) commenting upon this very clause, and all its 
members, the following observations are made: "Bills of attain-
derj ex post facto laws, and laws impairing the obligation of 
contracts, are contrary to the first principles of the social com
pact, and to every principle of sound legislation. The two for
mer are expressly prohibited by the declarations prefixed to 
some of the State constitutions, and all of them are prohibited 
by the spirit and scope of these fundamental charters." 

Did the American people believe, could they believe, these 
heavy denunciations were levelled against laws which fairly 
prescribed, and plainly pointed out, to the people, rules for their 
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future conduct; and the rights, duties and obligations, growing 182*7. 
oat of their future words or actions? They must, have under- S ^ ^ ^ 
stood, that these denunciations were just, as regarded hills of Gfcdeii 
attainder, and ex post facto laws, because they were exercises garden. 
of arbitrary power, perverting the justice and order of exist
ing things by the reflex action of these, laws. And would they 
not naturally and necessarily conclude, the denunciations were 
equally just as regarded laws passed to impair the obligation of 
existing contracts, for the same reason? 

The writer proceeds: "Our own experience has taught us, 
nevertheless, that additional fences against these dangers ought 
not to be omitted. Very properly, therefore, have the Conven
tion added this constitutional bulwark in favour of personal se
curity and private* rights; and I am much deceived, if they 
have not, in so doing, as faithfully consulted the genuine senti
ments, as the undoubted interests of their constituents. The 
sober people of America are weary of the fluctuating policy 
which has directed the public councils. They have seen with 
regret; and with indignation, that sudden changes, and legisla
tive interferences, in cases affecting personal rights, become 
jobs in the hands of enterprising and influential speculators; and 
snares \A the more industrious and less informed part of the 
community. They have seen, too, that one legislative interfere 
ence is but the link of a long chain of repetitions; every subse-

Suent interference being naturally produced by the effects of 
ie preceding. They very rightly infer, therefore, that some 

thorough reform is wanting, which will banish speculations on 
public measures, inspire a general prudence and industry, and 
give a regular course to the business of society." 

I cannot understand this language otherwise than as putting 
bills of attainder, ex post facto laws, and laws impairing the ob
ligation of contracts, all upon the same footing, and deprecat
ing them all for the same cause. The language shows, clearly, 
that the whole clause was understood at the time of the adop
tion of the constitution to have been introduced into the instru
ment in the very same spirit, and for the very same purpose, 
namely, for the protection of personal security and of private 
rights. The language repels tne idea, that the member of the 
clause immediately under consideration was introduced into the 
constitution upon any {jrand principle of national policy, inde
pendent of the protection of private rights, so far as such an 
idea can be repelled, by the total omission to suggest any such 
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1887. independent grand principle of national policy, and b y plac 
S*PV**/ itupon totally different ground. 
°i**, It proves that the sages who formed and recommended 

Sannden. constitution to the favour and adoption of the American peoj 
did not consider the protection of private rights, more than 
protection of personal security, as too insignificant for their 
rious regard, as was urged with great earnestness in argume 
In my judgment, the language of the authors of the Federal 
proves, that they, at least, understood, that the protection 
personal security, and of private rights, from the despotic a 
iniquitous operation of retrospective legislation, was, itself, ai 
alone, the grand principle intended to be established. It was 
principle of the utmost importance to a • free people, about i 
establish a national government, "to establish justice," and, "I 
secure to themselves and their posterity the blessings of libei 
ty." This principle is, I think, fully and completely sustaine 
by the construction of the constitution which I have endeavour 
ed to maintain. 

In my judgment, the most natural and obvious import of th< 
words themselves, prohibiting the passing of laws "impairing 
the obligation of contracts',9' the natural association of that mem
ber of the clause with the two immediately preceding members 
of the same clause, forbidding the passing of "bills of attainder," 
and "ex post facto laws;" the consecutive order of the several 
members of the clause; the manifest purposes and objects for 
which the whole clause was introduced into the constitution, 
aid the cotemporary exposition of the whole clause, all war
rant the conclusion, that a State has authority, since the adop
tion of the constitution, to pass a law, whereby a contract made 
within the State, after the passage of the law, may be discharg
ed, upon the party obtaining a certificate of discharge, as an 
insolvent, in the manner prescribed by the law of the State. 

Mr. Chief Justice MARSHALL. It is well known that the 
Court has been divided in opinion on this case. Three Judges, 
Mr. Justice DUVALL, Mr. Justice STORY, and myself, do not 
concur in the judgment which has been pronounced. We have 
taken a different view of the very interesting question which 
has been discussed with so much talent, as well as labour, at the 
bar, and I am directed to state the course of reasoning on which 
we have formed the opinion that the discharge pleaded by the 
defendant is no bar to the action. 

The single question for consideration, is, whether the act of 

Digitized by 



ON INSOLVENCY. 171 

the 8tate of New-York is consistent with or repugnant to the 1887 
constitution of the United States? -^-.-^»> 

•This Court has so often expressed the sentiments' of profound ^ 
and respectful reverence with which it approaches questions of stund«n. 
this character, as to make it unnecessary now to say more than 
that, if it be right that the power ofi preserving the constitu
tion from legislative infraction, should reside any where, it can
not be wrong, it must be right, that those whom the delicate 
and important duty is conferred should perform it according to 
their best judgment. * 

Much, too, has been said concerning the principles of con
struction which ought to be applied to the constitution of the 
United States. 

On this subject, also, the Court has taken such frequent oc
casion to declare its opinion, as to make it unnecessary, at least, 
to enter again into an elaborate discussion of it. To say that 
the intention of the instrument must prevail; that this intention 
must be collected from its words; that its words are to be un
derstood in that sense in which they are generally used by those 
for whom the instrument was intended; that its provisions are 
neither to be restricted into insignificance, nor, extended to ob
jects not comprehended in them, nor contemplated by its fra-
mers;—is to repeat what has been already said more at large, 
and is all that can be necessary* 

As preliminary to a more particular investigation of the clause 
in the constitution, on which the case now under consideration 
is supposed to depend, it may be proper to inquire how far it is 
affected by the former decisions of this Court. 
• In jSSfurge* v. Crduminshield, it was determined, that an act 
which discharged the debtor from a contract entered into pre
vious to its passage, was repugnant to the constitution. The 
reasoning which conducted the Court to that conclusion might, 
perhaps, conduct it farther, and with that reasoning, (for myself 
alone this expression is used,) I have never yet seen cause to be 
dissatisfied. But that decision is not supposed to be a prece
dent for Ogden v. Saunders, because the two cases differ from 
each other in a material fact; and it is a general rule, expressly 
recognised by the Court in Sturges v. Crowninshield, that the 
positive authority of a decision is co -extensive only with the 
facts on which it is made. In Sturges v. Crowrrimhield, the law 
acted on a contract which was made before its passage; in this 
case, the contract was entered into after the passage of the 
law. 

In MNeiU y. JWMiUan> the contract, though subsequent to 
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tbe passage of the act, wag made in a different State, by p e r e 
residing in that State, and consequently, without any y a e a v 
the law, the benefit of which was claimed by the debtor. 

The Farmers and Mechanics'' Bank of P«nfwyZoa»a*x, 
Smith, differed from Sturges v. (Jrovminshidd only in this., tl 
the plaintiff and defendant were both residents of the S t a t e 
which the law was enacted, and in which it was applied. T j 
Court was of opinion that this difference was unimportant. 

It has then been decided, that an act which discharges tl 
debtor from pre-existing contracts is void; and that an act w b i c 
operates on future contracts is inapplicable to a contract mad 
in a different State, at whatever time it may have been entere 
into. 

Neither of these decision comprehends the question now 
presented to the Court It is, consequently, open for discus 
sion. 

The provision of the constitution is, that "no State shall pass 
any law" "impairing the obligation of contracts." The plain
tiff in error contends that this provision inhibits the passage of 
retrospective laws only—of such as act on contracts in exis
tence at their passage. The defendant in error maintains that 
it comprehends all future laws, whether prospective or retros
pective, and withdraws every contract from State legislation, 
the obligation of which has become complete. 

That there is an essential difference in principle between 
laws which act on past, and those which act on future contracts; 
that those of the first description can seldom be justified, while 
those of the last are proper subjects of ordinary legislative dis
cretion, must be admitted. A constitutional restriction, there
fore, on the power to pass laws of the one class, may very well 
consist with entire legislative freedom respecting those of the 
other. Yet, when we consider the nature of our Union; that it 
is intended to make us, in a great measure, one people, as to 
commercial objects; that, so far as respects the intercommuni
cation of individuals, the lines of separation between States are, 
in many respects, obliterated; it would not be matter of sur
prise, if, on the delicate subject of contracts once formed, the 
interference of State legislation should be greatly abridged, or 
entirely forbidden. In the nature of the provision, then, there 
seems to be nothing which ought to influence our construction 
of the words; and, in making that construction, the whole clause, 
which consists of a single sentence, is to be taken together, and 
the intention is to be collected from the whole. 

The first paragraph of the tenth section of the first article, 
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which comprehends the provision under consideration) contain* 1887 
an enumeration of those cases in which the action of the State ^—-̂ *? 
legislature is entirely prohibited. The second enumerates those Ogden 
in which the prohibition is modified. The first paragraph, con* g^der 
sisting of tolal prohibitions, comprehends jbwo classes of 
powers. Those of the first are political and general in their na* 
ture» being an exercise of sovereignty without affecting the 
rights of individuals. These are, the powers "to enter into any 
treaty, alliance, or confederation; grant letters of marque or 
reprisal, coin money, emit bills of credit," 

The second class of prohibited laws comprehends those 
whose operation consists in their action on individuals. These 
are, laws which make any thing but gold and silver coin a tender 
in payment of debts, bills of attainder, ea? post facto laws, or 
laws impairing the obligation of contracts, or which grant any 
title of nobility. 

In all these cases, whether the thing prohibited be the exer
cise of mere political power, or legislative action on individuals, 
the prohibition is complete and total. There is no exception 
from it. Legislation of every description is comprehended 
within it A State is as entirely forbidden to pass laws impair
ing the obligation of contracts, as to make treaties, or coin 
money. The question recurs, what is a law impairing the obliga
tion of contracts? 

In solving this question, all the acumen which controversy can 
give to the human mind, has been employed in scanning the 
whole sentence, and every word of it Arguments have been 
drawn from the context, and from the particular terms in which 
the prohibition is expressed, for the purpose, on the one part, of 
showing its application to all laws which act upon contracts, 
whether prospectively or retrospectively, and, on the other, of 
limiting it to lawB which act on contracts previously formed, 

The first impression which die words make on the wind, 
would probably be, that the prohibition was intended to be ge
neral. A contract is commonly understood to be the agree* 
ment of the parties; and, if it be not illegal, to bind them to 
the extent of their stipulations. It requires reflection, it re* 
quires some intellectual effort, to efface this impression, and to 
come to the conclusion, that the words contract and obligation) 
as used in the constitution, are not used in this sense. If* how* 
ever, the result of this mental effort, fairly made, be the correc
tion of this impression, it ought to be corrected. 

So much of this prohibition as restrains the power of the 
States to punish offenders in criminal cases, the prohibition to 
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1827 pass bills of attainder and ex post facto laws, is, in i t s r< 
N*-VW terms, confined to pre-existing cases. A bill of attainder c a n 
Ogdcn only for crimes already committed; and a law is not ex p< 
tainden. /ac*°> unless it looks back to an act done before its passa^ 

Language is incapable of expressing, in plainer terms, that ti 
mind of the Convention was directed to retroactive legislatic 
The thing forbidden is retroaction. But that part of the clam 
which relates to the civil transactions of individuals, i s expre 
sed in more general terms; in terms which comprehend, in the 
ordinary signification, cases which occur after, as. well as thos 

* which occur before, the passage of the act. It forbids a Stat 
to make any thing but gold and silver coin a tender in pay-men 
of debts, or to pass any law impairing the obligation of con 
tracts. These prohibitions relate to kindred subjects. Thej 
contemplate legislative interference with private rights, and re
strain that interference. In construing that part of the clause 
which respects tender laws, a distinction has never been at
tempted between debts existing at the time the law may be pas
sed, and debts afterwards created. The prohibition has been 
considered as total; and yet the difference in principle between 
making property a tender in payment of ilebts, contracted after 
the passage of the act, and discharging those debts without 
payment, or by the surrender of property, between an absolute 
right to tender in payment, and a contingent right to tender in 
payment, or in discharge of the debt, is not clearly discerni-
t>le. Nor is the difference in language so obvious, as to denote 
plainly a difference of intention in the framers of the instru
ment "No State shall make any thing but gold and silver coin 

• a tender in payment of debts." Does the word "debts" mean, 
generally, those due when the law applies to the case, or is it 
limited to debts due at the passage of the act? The same train 
of reasoning which would confine the subsequent words to con
tracts existing at the passage of the law, would go far in con
fining these words to debts existing at that time. Yet, this diŝ  
tinction has never, we believe, occurred to any person. How 
soon it may occur is.not for us to determine. We think it would 
unquestionably, defeat the object of the clause. 

The counsel for the plaintiff insist, that the word "impair
ing," in the present tense, limits the signification of the provi
sion to the operation of the act at the time of its passage; that 
no law can be accurately said to impair the obligation of con
tracts, unless the contracts exist at the time. The law cannot 
impair what does not exist. It cannot act on nonentities. 

There might be weight in this argument, if the prohibited 
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laws were such only as operated of themselves, and immediately 1827 
on the contract. But insolvent laws are to operate on a future, ' « * - - » -
contingent, unforeseen event. The time to which the word uim- Ogden 
pairing" applies, is not the time of the passage of the act, but gauIJeri, 
of its action on the contract. That is, the time present in con
templation of the prohibition. The law, at its passage, has no 
effect whatever on the contract Thus, if a note be given in 
New-York for the payment of money, and the debtor removes 
out of that State into Connecticut, and becomes insolvent, it is 
not pretended that this debt can be discharged by the law of 
New-York. Consequently, that law did not operate on the 
contract at its formation. Wljen, then, does its operation com
mence? We answer, when it is applied to the contract. Then, 
if ever, and not till then, it acts on the contract, and becomes a 
law impairing its obligation. Were its constitutionality, with 
respect to previous contracts, to be admitted, it would not im
pair their obligation until an insolvency should take place, and 
a certificate' of discharge be granted. Till these events occur, 
its impairing faculty is suspended. A law, then, of this de
scription, if it derogates from the obligation of a contract, when 
applied to it, is, grammatically speaking, as much a law impair
ing that obligation, though made previous to its formation, as if 
made subsequently. 

A question of more difficulty has been pressed with great 
earnestness. It is, what is the original obligation of a contract, 
made after the passage of such an act as the insolvent law of 
New-York? Is it unconditional to perform the very thing sti
pulated, or is the condition implied, that, in the event of insol
vency, the contract shall be satisfied by the surrender of proper
ty? The original obligation, whatever that may be, must be 
preserved by the constitution. Any law which lessens, must 
impair i t 

All admit, that the constitution refers to, and preserves, the 
legal, not the moral obligation of a contract Obligations pure
ly moral, are to be enforced by the operation of internal and in
visible agents, not by the agency of human laws. The restraints 
imposed on States by the constitution, are intended for those 
objects which would, if not restrained, be the subject of State 
legislation. What, then, was the original legal obligation of the 
contract now under the consideration of the Court? 

The plaintiff insists, that the law enters into the contract so 
completely as to become a constituent part of i t That it is to be 
construed as if it contained an express stipulation to be dischar
ged, should the debtor become insolvent, by the surrender of 
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18M. all his property fot the benefit of his creditors, in pursuance of 
*^v-^ the act of the legislature. 
Ogd«a »j«his is> unquestionably, pressing the argument very far; and 
Maodert. ^te establishment of the principle leads inevitably to conse

quences which would affect society deeply and seriously. 
Had an express condition been inserted in the contract, de

claring that the debtor might be discharged from it at any time 
by surrendering all his property to his creditors, this condition 
Would have bound the creditor. It would have constituted the 
obligation of his contract; and a legislative act annulling the 
condition would impair the contract. Such an act would, as is 
admitted by all, be unconstitutional, because it operates on pre
existing agreements. If a law authorizing debtors to discharge 
themselves from their debts by surrendering their property, en
ters into the contract, and forms a part of it, if it is equivalent 
to a stipulation between the parties, no repeal of the law cam 
affect contracts made during its existence. The effort to give k 
that effect would impair their obligation. The counsel for the 
plaintiff perceive, and avow this consequence, in effect, when 
they contend, that to deny the operation of the law on the con
tract under consideration, is to impair its obligation. Are gen
tlemen prepared to say, that an insolvent law, once enacted, 
must, to a considerable extent, be permanent? That the legis
lature is incapable of varying it so far as respects existing' con
tracts? 

So, too, if one of the conditions of an obligation for the pay
ment of money be, that on the insolvency of the obligor, or on 
any event agreed on by the parties, he should be at liberty to 
discharge it by the tender of all, or part of his property, no 
question could exist respecting the validity of the contract, or 
respecting its security from legislative interference. If it should 
be determined, that a law authorizing the same tender, on the 
same contingency, enters into and forms a part of the contract, 
then, a tender law, though expressly forbidden, with an obvi
ous view to its prospective, as well as retrospective operation, 
would, by becoming the contract of the parties, subject all con
tracts made after its passage to its control. If it be said, that 
such a law would be obviously unconstitutional and void, and 
therefore, could not be a constituent part of the contract, we 
answer, that if the insolvent law be unconstitutional, it is equal
ly void, and equally incapable of becoming, by mere implica
tion', a part of the contract The plainness of the repugnancy 
does not change the question. That may be very clear to one 
intellect, which is far from being so to another. The law now 
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tinder consideration is, in the opinion of one party, clearly con- 18S2T 
eistent with the constitution, and, in the opinion of the other, as -̂*"v-̂  
clearly repugnant to it. We c}o not admit the correctness of 08*en 

that reasoning which would settle this question by introducing Saunders. 
into the contract a stipulation not admitted by the parties. 

This idea admits of being pressed stilt farther. If one law 
enters into all subsequenl£ontracts, so does every other law 
which relates to the subject. A legislative act, then, declaring 
that all contracts should be subject to legislative control, and 
should be discharged as the legislature might prescribe, would 
become a component part of every contract, and be one of its 
conditions. Thus, one of the most important features in the 
constitution of the United States, one which the state of the 
times most urgently required, one on which the good and the 
wise reposed confidently for securing the prosperity and harmo
ny of our citizens, would lie prostrate, and be construed into 
an inanimate, inoperative, unmeaning clause. 

Gentlemen are struck with the enormity of tins result, and 
deny that their principle leads to it They distinguish, or at
tempt to distinguish, between the incorporation of a general 
law, such as has been stated, and the incorporation of a partic
ular law, such as the insolvent law of New-York, into the con
tract But will reason sustain this distinction? They say, that 
men cannot be supposed to agree to so indefinite an article as 
such a general law would be, but may well be supposed to 
agree to an article, reasonable in itself, and the full extent of 
which is understood. 

But the principle contended for does not make the insertion 
of this new term or condition into the contract, to depend upon 
its reasonableness. It is inserted because the legislature has so 
enacted. If the enactment of the legislature becomes a condi
tion of the contract because it is an enactment, then it is a high 
prerogative, indeed, to decide, that one enactment shall enter 
the contract, while another, proceeding from the same authori
ty, shall be excluded from it. 

The counsel for the plaintiff illustrates and supports this posi
tion by several legal principles, and by some decisions of this 
Court, which have been relied on as being applicable to it 

The first case put is, interest on a bond payable on demand, 
which does not stipulate interest This, he says, is not a part 
of the remedy, but a pew term in the contract 

Let the correctness of this averment be tried by the course 
of proceeding in such cases. 

$3 
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The failure to pay, according to stipulation, is a bread* o 
the contract, and the means used to enforce it constitute the r e 
medy which society affords the injured party. If the obl iga
tion contains a penalty, this remedy is universally so regulated 
that the judgment shall be entered for the penalty, to be clis-
charged by the payment of the principal and interest Vat 
the case on which the Counsel has reasoned is a single bill. I s 
this case, the party who has broken his Contract is liable for 
damages. The proceeding to obtain those damages is as much 
a part of the remedy as the proceeding to obtain the debt. 
They are claimed in the same declaration, and as being distinct 
from each other. The damages must be assessed by a jury; 
whereas, if interest formed a part of the debt, it would be re
covered. as part of it The declaration would claim it as a part 
of the debt; and yet, if a suitor were to declare on such-a bond 
as containing this new term for the payment of interest, he 
would not he permitted to give a bond in evidence in which this 
supposed term was not written. Any law regulating the pro
ceedings of Courts on this subject, would be a law regulating 
the remedy. 

The liability of the drawer of a bill of exchange, stands 
upon the same principle with every other implied contract He 
has received the money of the person in. whose favour the bill 
is drawn, and promises that it shall be returned by the drawee. 
If the drawee fail to pay the bill, then the promise of the 
drawer is broken, and for this breach of contract he is liable. 
The same principle applies to the endorser. His contract is 
not written, but his name is evidence of his promise that the 
bill shall be paid, and of his having received value for i t He 
is, in effect, a new drawer, and has made a new contract The 
law does not require that this contract shall be in writing; and, 
in determining what evidence shall be sufficient to prove it, 
does not introduce new conditions not actually made by the 
parties. The same reasoning applies to the principle which 
requires notice. The original contract is not written at large. 
It is founded on the acts of the parties, and its extent is mea
sured by those acts. A. drawns on B. in favour of C. for 
value received. The bill is evidence that he has received value, 
and has promised that it shall be paid. He has funds in the 
hands of the drawer, and has a right to expect that his promise 
will be performed. He has, also, a right to expect notice of its 
non-performance, because his conduct may be materially influ
enced by this failure of the drawee. He ought to have notice 
that his bill is disgraced, because this notice enables him to take 

Digitized by 



ON INSOLVENCY. 119 

measures for his own security. It is reasonable that he should I82J7 
stipulate for this notice, and the law presumes that he did stipu- W ^ 
late for it : °B^n 

A - great mass of human transactions depends upon implied 8alllJaerl. 
contracts; upon contracts which are not written, but Which 
grow out of the acts of the parties. In such cases, the parties 
are supposed to have made those.stipulations, which, as honest, 
fair, and just men, they ought to have made. When the law 
assumes that they have made these stipulations, it does not vary 
their contract, or introduce new terms into it, hut declares that 
certain acts, unexplained by compact, impose certain duties, 
and that the parties had stipulated for their performance. The 
difference is obvious between this and the introduction of anew 
condition into a contract drawn out in writing, in which the 
parties have expressed every thing that is to be done by either. 

The usage of banks, by which days of grace are allowed on 
notes payable and negotiable in bank, is of the same charac
ter. Days of grace, from their very term, originate partly in 
convenience, and partly in the indulgence of the creditor. By 
the terms Of the note, die debtor has to the last hour of the day 
on which it becomes payable, to comply with it; and it would 
often be inconvenient to take any steps after the close of day. 
It is often convenient to postpone subsequent proceedings till the 
next day. Usage has extended this time of grace generally to 
three days, and in some banks to four. This usuage is made a 

Eart of the contract, not by the interference of the legislature, 
ut by the act of the parties. The case cited from 9 Wheat. 

Rep. 581. is a note discounted in bank. In all such cases the 
bank receives, and the maker of the note pays, interest for the 
days of grace. This would be illegal and usurious, if the mo
ney was not lent for these additional days. The extent of the 
loan, therefore, is regulated by the act of the parties, and this 
part of the contract is founded on their act Since, by contract, 
the maker is not liable for his note until the days of grace are 
expired, he has not broken his contract until they expire. The 
duty of giving notice to the endorser of his failure, does not 
arise, until the failure has taken place; and, consequently, the 
promise of the bank to give such notice is performed, if it be 
given when the event has happened. 

The case of the Bank of Columbia v. Oakley, (4 Wheat. Rep. 
235.) was one In which the legislature had given a summary re
medy to the bank for a broken contract, and had placed that re
medy in the hands of the bank itself. The case did not turn on 
the question whether the law of Maryland was introduced into 
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the contract, but whether a party might not, by his awn c o o 
duct, renounce his claim to the trial by jury in a particular c a s e 
The Court likened it to submissions to arbitration, and to s t i p u 
lation and forthcoming bonds. * The principle settled in that c a s e 
is, that a party may renounce a benefit, and that Oakley^ b a d 
exercised this right 

The eases from Strange bud East turn upon a principle, w h i c h 
is generally recognized, but which is entirely distinct from t h a t 
which they are cited to support It is, that a man who is d i s 
charged by the tribunals of bis own country, acting under i ts 
laws, may plead that discharge in any other country. The prin
ciple is, that laws act upon a contract, not that they enter into 
it, and become a stipulation of the parties. Society affords * 
remedy for breaches of contract If that remedy has been ap-

Elied, the claim to it is extinguished. The external action of 
iw upon contracts, by administering the remedy for their 

breach, or otherwise, is the usual exercise of legislative power. 
The interference with those contracts, by introducing condition* 
kto them not agreed to by the parties, would be a very unusual 
and a very extraordinary exercise of the legislative/ power, 
which ought not to be gratuitously attributed to laws that do not 
profess to claim it If the law becomes a part of the contract, 
change of place would not expunge the condition. A contract 
made in New-York would be the same in any other State as in 
New-York, and would still retain the stipulation originally in
troduced into it, that the debtor should be discharged by the 
surrender of his estate. 

It is not, we think, true, that contracts are entered into in 
contemplation of the insolvency of the obligor. They are fram
ed with the expectation that they will be literallly performed. 
Insolvency is undoubtedly a casualty which is. possible) but is 
never expected. In the ordinary course of human transactions, 
if even suspected, provision is made for it, by taking security 
against it When it comes unlooked for, it would be entirely 
contrary to reason to consider it as a part of the contract 

We have, then, no hesitation in saying that, however law may 
act upon contracts, it does not enter into them, and become a 
part of the agreement The effect of such a principle would be 
a mischievous abridgment of legislative power over subjects 
within the proper jurisdiction of States, by-arresting their pow
er to repeat or modify sucji laws with respect to existing con
tracts. 

But although the argument is not sustainable in this form, it as
sumes no other, in which it is more plausible. Contract, it is 
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said, being the creature of society, derives its obligation front 1827. 
the law, and, although the law may not enter into the agree* »-»-•.—»»' 
ment so as to form a constituent part of it, still it acts externally °«den 

upon the contract, and determines how far the principle of co- gauiia«w. 
ercion shall be applied to it, and this being universally under
stood, no individual can complain justly of its application to him
self* in a case where it was known when the contract was 
formed. 

This argument has been illustrated by references to the sta
tutes of frauds, of usury, and of limitations. The construction of 
the words'in the constitution, respecting- contracts, for which 
the defendants contend, would, it has* been said, withdraw all 
these subjects from State legislation. The acknowledgement, 
that they remain within it, is urged as an admission, that con
tract is not withdrawn by the constitution, but remains under 
State control, subject to this restriction only, that no law shall 
be passed impairing the obligation of contracts in existence at 
its passage. 

The defendants maintain that an error lies at the very foun
dation of this argument. It assumes that contract is the mere 
creature of society, and derives all its obligation from human le
gislation. That it is not the stipulation an individual makes 
which binds him, but some declaration of the supreme power of 
a State to which he belongs, that he shall perform what he hat, 
undertaken to perform. That though this original declaration 
may be lost in remote antiquity, it must be presumed as the ori* 
gin of the obligation of contracts. This postulate the defendants 
deny, and, we think, with great reason. 

It is an argument of no inconsiderable weight against it, that we 
find no trace of such an enactment. So far back as human research 
carries us, we find the judicial power as a part, of t^e execu
tive, administering justice by the application of remedies to vio
lated rights, or broken contracts. We find that power applying 
these remedies on the idea of a pre-existing obligation on every 
man to do what he has promised on consideration to do; that the 
breach of this obligation is an injury for which the injured par
ty has a just claim to compensation, and that society ought to 
afford him a remedy for that injury. We find allusions to the 
mode of acquiring property, but we find no allusion, from the 
earliest time, to any supposed act of the governing power giv
ing obligation to contracts. * On the contrary the proceedings 
respecting them of which we know any thing, evince the idea 
of a pre-existing intrinsic obligation which human law enforce! 
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1827. If, on tracing the right to contract, and the obligations c r e a t e * 
*—»».••«»»* by contract, to their source, we find them to exist anterior t o 

. °S*«tt and independent of society, we may reasonably conclude t k a 
g ^ J ^ those original and pre-existing principles are, like many otbei 

natural rights, brought with man into society; and, although they 
may be controlled, are not given by human legislation. 

In the rudest state of nature a man governs himself, and l a -
hours for his own purposes. That which he acquires is h i s 
own, at least while in his possession, and he may transfer it t o 
another. This transfer passes his right to that other. Hence 
the right to barter. * One man may have acquired more skins 
than are necessary for his'protection from the cold; another more 
food than is necessary for his immediate use. They agree each 
to supply the wants of the other from his surplus. Is this con
tract without obligation? If one of them, having received and 
eaten the food he needed, refuses to deliver the skin, may not 
the other rightfully compel him to deliver it? Or two persons 
agree to unite their strength and skill to hunt together for their 
mutual advantage, engaging to divide the animal they sbaD 
master. Can one of them rightfully take the whole? or should 
he attempt it, may not the other force him to a division? If the 
answer to these questions must affirm the duty of keeping faith 
between these parties, and the right to enforce it if violated, the 
answer admits the obligation of contracts, because, upon that 
obligation depends the right to enforce them. Superior strength 
may give the power, but cannot give the right. The right
fulness of coercion must depend on the pre-existing obligation 
to do that for which compulsion is used. It is no objection to 
the principle, that the injured party may be the weakest In 
society, the wrong-doer may be tod powerful for the law. He 
may derive its coercive power, yet his contracts are obligatory; 
and, if society acquire the power of coercion, that power will 
be applied without previously enacting that his contract is obli
gatory. 

Independent nations are individuals in a state of nature. 
Whence is derived the obligation of their contracts? They 
admit the existence of no superior legislative power which is to 
give them validity, yet their validity is acknowledged by all. If 
one of these contracts be broken, all admit the right of the in
jured party to demand reparation for the injury, and to enforce 
that reparation jf it be withheld, *He may not have the power 
to enforce it, but the whole civilized world concurs in saying, 
that the power, if possessed, is rightfully used. 

In a state of nature, these individuals may contract, their con-
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tracts are obligatory, and force may rightfully be employed to 1827.. 
coerce the party who has broken his engagement. v^y-^ 

What is the effect of society upon these rights? When men Ogden 
unite together and form a government, do they surrender their BaZ^enil 
right to contract, as well as their right to enforce the obser
vance of contracts? For what purpose should they make this 
surrender? Government cannot exercise this power for in? 
dividuals. It is better that they should exercise it for them
selves. For what purpose, then, should the surrender be 
made? It can only be, that government may give it b&ck again. 
As we have no evidence of the surrender, or of the restoration 
of the right; as this operation of surrender and restoration would 
be an idle and useless ceremony, the rational inference seems to 
be, that neither has ever been made; that individuals do not de
rive from government their right to contract, but bring that 
right with them into soeiety; that obligation is not conferred on 
contracts by positive law, but is intrinsic, and is conferred by 
the act of the parties. This results from the right which every 
man retains to acquire property, to dispose of that property ac
cording to his own judgment, and to pledge himself for a future 
act. These rights are not given by society, but are brought 
into it The right of coercion is necessarily surrendered to gov
ernment, and this surrender imposes on government the correla
tive duty of furnishing a remedy. The right to regulate, con- ^ 
tracts, to prescribe rules by which they shall be evidenced, to 
prohibit such as may be deemed mischievous, is unquestionable, 
and has been universally exercised. So far as this power has 
restrained the original right of individuals to bind themselves by 
contract, it is restrained; but beyond these actual restraints the 
original power remains unimpaired. 

This reasoning is, undoubtedly, much strengthened by the au
thority of those writers on natural and national law, whose opi« 
nions have been viewed with profound respect by the wisest 
men of the present, and of past ages. • 

Supposing the obligation of the contract to be derived from 
the agreement of the parties, we will inquire how far law acts 
externally on it, and may control that obligation. That law may 
have, on future contracts, all the effect which the counsel for 
the plaintiff in error claim, will not be denied. That it is. capa
ble of discharging the debtor under the circumstances, and on 
the conditions prescribed in the statute which has been pleaded 
in this case, will not be controverted. But as this is an opera-. 
tion which was not intended by the parties, nor contemplated 
by them, the particular act can be entitled to this operation only 
when it has the full force of law. A law may determine the 
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1627. obligation of a contract on the happening of a contingency, I x 
v**v-<*/ cause it is the law: If it be not the law, it cannot have this « i 
Offfen feet When its existence as law is denied, that existence c a n 

Sumd'en. n o t De Prove^ by showing what are the qualities of a law. La.** 
has been defined by a writer, whose definitions especially h a v e 
been the theme of almost universal panegyric, ((to be a rule oi 
civil conduct prescribed by the supreme power in a State." I n 
our system, the legislature of a State is the supreme power, in 
all cases where its action is not restrained by the constitution of 
the United States. Where it is so restrained, the legislature 
ceases to be the supreme power, and its acts are not law. It i s , 
then, begging the question to say, that, because contracts may 
be discharged by a law previously enacted, this contract may 
be discharged by this act of the legislature of New-York; for the 
question returns upon us, in this act a law. Is it consistent with, 
or repugnant to, the constitution of the United States? This 
question is to be solved only by the constitution itself. 

In examining it, we readily admit, that the whole subject of 
contracts is under the control of society, and that all the power 
of society over it resides in the State legislatures, except in 
those special cases where restraint is imposed by the constitu
tion of the United States. The particular restraint now under con
sideration is on the power to impair the obligation of contracts. 
The extent of this restraint cannot be ascertained by showing 
that the legislature may prescribe the circumstances, on which 
the original validity of a contract shall be made to depend. U 
the legislative will be, that certain agreements shall be in 
writing, that they shall be sealed, that they shall be attested 
by a certain number of witnesses, that they shall be recorded, 
or that they shall assume any prescribed form before they De-
come obligatory, all these are regulations which society may 
rightfully make, and which do not come within the restrictions 
of the constitution, because they do not impair the obligation of 
the contract The obligation must exist before it can be im
paired; and a prohibition to impair it, when made, does not im
ply an inability to prescribe those circumstances which shall 
create its obligation. The Statutes of frauds, therefore, which 
have been enacted in several States, and which are acknow
ledged to flow from the proper exercise of State sovereignty, 
prescribe regulations which must precede the obligation of the 
contract, and consequently, cannot impair that obligation. Acts 
of this description, therefore, are most clearly not within the 
prohibition oi the constitution. . 

The acts against usury are of the same character. They de-
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Clare the contract to be void' in the beginning. They deny 1827. 
that the instrument ever became a contract They deny it all **ry%j 
original obligation; and cannot impair that which never came Ogden 
into existence. ' Sawder* 

Acts of limitations approach more nearly to the subject .of 
consideration, but are not identified with it. They defeat a 
contract once obligatory, and may, therefore, be supposed to 
partake of the character of laws which impair its obligation. 
But a practical view of the subject will show us that the two 
laws stand upon distinct principles. 

In the case oi Sturges v. Crorminshidd, it was observed by 
the Court, that these statutes relate only to the remedies, 
which are furnished in the Courts; and their language is gene
rally confined to the remedy. They do not purport to dispense 
with the performance of a contract, but proceed on the pre
sumption that a certain length of time, unexplained by circum
stances, is reasonable evidence of a performance. It is on this 
idea alone that it is possible to sustain the decision, that a bare 
acknowledgement of the debt, unaccompanied with any new 
promise, shall remove the bar created by the act It would be 
a mischief not to be tolerated, if contracts might be set up at 
any distance of time, when the evidence of payment might be 
lost, and the estates of the dead, or even of the living, be sub
jected to these stale obligations. The principle is, without the 
aid of a statute, adopted by the Courts as a rule of justice. The 
legislature has enacted no statute of limitations as a bar to suits 
on sealed instruments. Yet twenty years of unexplained silence 
on the part of the creditor is evidence of payment. On parol 
contracts, or on written contracts not under seal, which are con
sidered in a less solemn point of view than sealed instruments, 
the legislature has supposed that a shorter time might amount to 
evidence of performance, and has so enacted. All have acqui
esced in these enactments, but have never considered them as 
being of that class of laws which impair the obligation of con
tracts. In prescribing the evidence which shall be received in 
its Courts, and the effect of that evidence, the State 4s exercis
ing its acknowledged powers. It is likewise in the exercise of 
its legitimate powers, when it is regulating the remedy and mode 
of proceeding in its Courts. • 

The counsel for the plaintiffin error insist, that the right to regu- ^ 
late the remedy and to modify the obligation of the contract are 
the same; that obligation and remedy are identical, that they are 
synonymous—two words conveying the same idea. 

The answer given to this proposition by the defendant's 
24 
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1867 counsel seems to be conclusive. They originate at differ* 
*«^*-w times. The obligation to perform is coeval with the imderta 

°Sden ing to perform; it originates with the contract itself, and operate 
Sauadtrs. anterior t o the time of performance. The remedy acts upon 

broken contract, and enforces a pre-existing obligation* 
If there be any thing in the observations made in a precedin 

part of this opinion respecting the source from which contract! 
derive their obligation, the proposition we are now considering 
cannot be true. It was shown, we think, satisfactorily, that tin 
right to contract is the attribute of a free agent, and that he maj 
rightfully coerce performance from another free agent who vio
lates his faith. Contracts have, consequently an intrinsic obli
gation. When men come into society, they can no longer exer
cise this original and natural right of coercion. It would be in
compatible with general peace, and is, therefore, surrendered. 
Society prohibits the use of private individual coercion, and 
gives in its place a more safe and a more certain remedy. But 
the right to contract is not surrendered with the right to coerce 
performance. It is still incident to that degree of free agency 
which the laws leave to every individual, and the obligation of 
the contract is a necessary consequence of the right to make it 
Laws regulate this right, but, where not regulated, it is re
tained byte original extent Obligation and remedy, then, are 
not identical; tney originate at different times, and are derived 
from different sources. 

But, although the identity of obligation and remedy be dis
proved, it may be, and has been urged, that they are precisely 
commensurate with each other, and are such sympathetic es
sences, if the expression may be allowed, that the action of law 
upon the remedy is immediately felt by the obligation—that 
they live, languish, and die together. The use made of this ar
gument is to show the absurdity and self-contradiction of the 
construction which maintains the inviolability of obligation, 
while it leaves the remedy to the State governments, 

We do not perceive this absurdity or self-contradiction. 
Our country exhibits the extraordinary spectacle of distinct, 

and, in many respects, independent governments over the same 
territory and the same people. The local governments are re
strained from impairing the obligation of contracts, but they fur
nish the remedy to enforce them, and administer that remedy in 
tribunals constituted by themselves. It has been shown that 
the obligation is distinct from die remedy, and, it would seem 
to follow, that law might-act on the remedy without acting on 
the obligation. To afford a remedy is certainly the high duty 
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o f those who govern to those who are governed. A failure in 1827. 
the performance of this duty subjects the government to the just ^»»vw 
reproach of the world. But the constitution has not undertaken Ogden 
to enforce its performance. That instrument treats the States cattlJjeri 
with the respect which is due to intelligent beings, understand
ing their duties, and willing to perform them; not as insane be
ings, who must be compelled to act for self-preservation. Its 
language is the language of restraint, not of coercion. It pro
hibits the States from passing any law impairing the obligation 
o f contracts; it does not enjoin them to enforce contracts. 
Should a State be sufficiently insane to shut up or abolish its 
Courts, and thereby withhold all remedy; would this annihila
tion of remedy annihilate the obligation also of contracts? We 
know it would not If the debtor should come within the ju
risdiction of any Court of another state, the remedy would be 
immediately applied, and the inherent obligation of the contract 
•enforced. This cannot be ascribed to a renewal of the obliga
tion; for passing the line of a State cannot re-create an obligation 
which was extinguished. It must be the original obligation de
rived from the agreement of the parties, and which exists unim
paired though the remedy was withdrawn. 

But, we are told, that the power of the State over the remedy 
may be used to the destruction of all beneficial results from the 
Tight; and hence it is inferred, that the construction which 
maintains the inviolability of the obligation, must be extended to 
thepower of regulating the remedy. 

The difficulty which this view of the subject presents, does 
not proceed from the identity or connexion of right and remedy, 
but from the existence of distinct governments acting on kindred 
subjects. The constitution contemplates restraint as to the 
obligation of contracts; not as to the application of remedy. If 
this restraint affects a power which the constitution did not 
mean to touch, it can only be when that power is used as an in
strument of hostility to invade the inviolability of contract, which 
which is placed beyond its reach. A, State may use many of 
its acknowledged powers in such manner as to come in conflict 
with the provisions of the constitution. Thus the power over 
its domestic police* the power to regulate commerce purely in
ternal, may be so exercised as. to interfere with regulations of 
commerce with foreign nations, or between the States. In such 
cases, the power which is supreme must control that which is 
not supreme, when they come in conflict But this principle 
does not involve any self-contradiction, or deny the existence 
of the several powers in the respective governments. So, if a 
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State shall not merely modify, or withhold a particular remedy, 
but shall apply it in such manner as to extinguish the obligation 
without performance, it would be an abuse of power which 
could scarcely be misunderstood, but which would not prove that 
remedy could not be regulated without regulating obligation. 

The counsel for the plaintiff in error put a case of more diffi
culty wand urge it as a conclusive argument against the existence 
of a distinct line dividing obligation from remedy. It is this. 
The law affords remedy by giving execution against the person, 
or the property, or both. The same power which can with
draw the remedy against the person, can withdraw that against 
the property, or that against both, and thus effectually defeat the 
obligation. The constitution, we are told, deals not with form, 
but with substance; and cannot be presumed, if it Resigned to 
protect the obligation of contracts from State legislation, to 
have left it thus obviously exposed to destruction. 

The answer is, that if the law goes farther, and annuls the 
obligation without affording the remedy which satisfies it, if its 
action on the remedy be such as palpably to impair the obliga
tion of the contract, the very case arises which we suppose to 
be within the constitution. If it leaves the obligation untouched, 
but withholds the remedy, or affords one which is merely nomi
nal, it is like all other cases of misgovernment, and leaves the 
debtor still liable to his creditor, should he be found, or should 
his property be found, where the laws afford a remedy. If that 
high sense of duty which men selected for the government of 
their fellow citizens must be supposed to feel, furnishes no se
curity against a course of legislation which must end in self-de
struction; if the solemn oath taken by every member, to support 
the constitution of the United States, furnishes no security 
against intentional attempts to violate its spirit while evading its 
letter,?—the question how far the constitution interposes a shield 
for the protection of an injured individual, who demands from a 
Court of justice that remedy which every government ought to 
afford, will depend oh the law itself which shall be brought un
der consideration. The anticipation of such a case would be 
unnecessarily disrespectful, and an opinion on it would be, at 
least, premature. But, however the question might be decided, 
should it be even determined that such a law would be a suc
cessful evasion of the constitution, it does not follow, that an act 
which operates directly on the contract afler it is made, is not 
within the restriction imposed on the States by that instrument 
The validity of a law acting directly on the obligation, is not 
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proved by showing that the.constitution has provided no means 1827. 
for compelling the States to enforce it. *—~** .̂ 

We perceive, then, no reason for the opinion, that the prohi- Ogdcn 
bition "to pass any law impairing the obligation of contracts,'* gaundcr9 
is incompatible with the fair exercise of that discretion, which 
the State legislatures possess in common with all governments, 
to regulate the remedies afforded by their own Courts. We 
think, that obligation and remedy are distinguishable from each 
other. That the first is created by the act of the parties, the 
last is afforded by government. The words of the restriction 
we have been considering, countenance, we think, this idea. 
No State shall "pass any law impairing the obligation of con
tracts.^ These words seem to us to import, that the obligation 
is intrinsic, that it is created by the contract itself, not that it is 
dependent on the laws made to enforce it. When we advert to 
the course of reading generally pursued by American statesmen 
in early life, we must suppose, that the framers of our constitu
tion were intimately acquainted with the writings of those wise 
and learned men, whose treatises on the laws of nature and na
tions have guided public opinion on the subjects of obligation 
and contract. If we turn to those treatises, we find them to 
concur in the declaration, that contracts possess an original in
trinsic obligation, derived from the acts of free agents, and not 
given by government. We must suppose, that the framers of 
our constitution took the same view of the subject, and the lan
guage they have used confirms this opinion. 

The propositions we have endeavoured to maintain, of the 
truth of which we are ourselves convinced, are these: 

That the words of the clause in the constitution which we 
are considering, taken in their natural and obvious sense, admit 
of a prospective, as well as of a retrospective, operation. 

That an act of the legislature does not enter into the con
tract, and become one of the conditions stipulated by the par
ties; nor does it act externally on the agreement, unless it have 
the full force of law. 

That contracts derive their obligation from the act of the par
ties, not from the grant of government; and that the right of gov
ernment to regulate the manner in which they shall be formed, 
or to prohibit such as may be against the policy of the State, is 
entirely consistent with their inviolability after they have been 
formed. 

That the obligation of a contract is not identified with the 
means which government may furnish to enforce it; and that 
a prohibition to pass any law impairing it, does not imply a 

d 
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1827. prohibition to vary the remedy; nor does a power to vary ^t 
-~>-^-' remedy, imply a power to imply the obligation derived from t i 
Ogden ^ t 0f fae parties. 

aHaJijj. We cannot look back to the history of the times when t i i 
august spectacle was exhibited of the assemblage of a w h o l t 
people by their representatives in Convention, in order to unite 
thirteen independent sovereignties under one government, so fai 
as might be necessary for the purposes of union, without being^ 
sensible of the great importance which was at that time attach
ed to the tenth section of the first article. The power of chang
ing the relative situation of debtor and creditor, of interfering 
with contracts, a power which comes home to every man, 
touches the interest of all, and controls the conduct of every in
dividual in those things which he supposes to be proper for his 
own exclusive management, had been used to such an excess by 
the State legislatures, as to break in upon the ordinary inter
course of society, and destroy all confidence between man and 
man. The mischief had become so great, so alarming, as not 
only to impair commercial intercourse, and threaten the exist-
once of credit, but to sap the morals of the people, and destroy 
the sanctity of private faith. To guard against the continuance 
of the evil was an object of deep interest with all the truly wise, 
as well as the virtuous, of this great community, and was one 
of the important benefits expected from a reform of the govern
ment 

To impose restraints on State legislation as respected this de
licate and interesting subject, was thought necessary by all those 
patriots who could take an enlightened and comprehensive view 
of our situation; and the principle obtained an early admission 
into the various schemes of government which were submitted 
to the Convention. In framing an instrument, which was in
tended to be perpetual, the presumption is strong, that every im
portant principle introduced into it is intended to be perpetual 
also; that a principle expressed in terms to operate in all future 
time, is intended so to operate. But if the construction for 
which the plaintift's counsel contend be the true one, the con
stitution will have imposed a restriction in language indicating 
perpetuity, which every State in the Union may elude at plea
sure. The obligation of contracts in force, at any given time, 
is but of short duration; and, if the inhibition be of retrospec
tive laws only, a very short lapse of time will remove every 
subject on which the act is forbidden to operate, and make this 
provision of the constitution so far useless. Instead of intro
ducing a great principle, prohibiting all laws of this obnoxious 
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character, the constitution will only suspend their operation for 1827. 
a moment, or except from it pre-existing cases. The object *-^~.-«^ 
would scarcely seem to be of sufficient importance to have Ogden 
found a place in that instrument Saunden 

This construction would change the character of the provit 
sion, and convert an inhibition to pass laws impairing the obli
gation of contracts, into an inhibition to pass retrospective laws. 
Had this been the intention of the Convention, is it not reason
able to believe that it would have been so expressed? Had the 
intention been to confine the restriction to laws which were re
trospective in their operation, language could have been found, 
and would have been used, to convey this idea. The very 
word would have occurred to the framers of the instrument, and 
we should have probably found it in the clause. Instead of the 
general prohibition to pass any "law impairing the obligation of 
contracts," the prohibition would have been to the passage of 
any retrospective law. Or, if the intention had been not to em
brace all retrospective laws, but those only which related to 
contracts, still the word would have been introduced, and the 
State legislatures would have been forbidden "to pass any retro-' 
spectwe law impairing the obligation of contracts," or "to pass 
any law impairing the obligation of contracts previously made." 
Words which directly and plainly express the cardinal intent, 
always present themselves to those who are preparing an impor
tant instrument, and will always be used by them. Undoubtedly 
there is an imperfection inhuman language, which often*exposes 
the same sentence to different constructions. But it is rare, in
deed, for a person of clear and distinct perceptions, intending 
to convey one principal idea, so to express himself as to leave 
any doubt respecting that idea. It may be uncertain whether 
his words comprehend other things not immediately in his 
mind; but it can seldom be uncertain whether he intends the par
ticular thing to which his mind is specially directed. If the 
mind of the Convention, in framing this prohibition, had been 
directed, not generally to the operation of laws upon the obli
gation of contracts, but particularly to their retrospective ope
ration, it is scarcely conceivable that some word would not have 
been used indicating this idea. In instruments prepared on great 
consideration, general terms, comprehending a whole subject, 
are seldom employed to designate a particular, we might say, a 
minute portion of that subject The general language of the 
clause is such as might be suggested by a general intent to pro
hibit State legislation on the subject to which that language is 
applied—the obligation of contracts; not such as would be sug-
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gested by a particular intent to prohibit retrospective l eg i sXs 
tion. 

It is also worthy of consideration, that those laws which h a > 
effected all that mischief the constitution intended to p r e v e n t 
were prospective as well as retrospective, in their o p e r a t i o n 
They embraced future contracts, as well as those prev ious ! j 
formed. There is the less reason for imputing to the C o n v e n 
tion an., intention, not manifested by their language, to confine a 
restriction intended to guard against the recurrence o f t h o s e 
mischiefs, to retrospective legislation. For these reasons, w e 
are of opinion, that, on this point, the District Court of Louis
iana has decided rightly. 

Judgment having been entered in favour of the validity of a 
certificate of discharge under the State laws in those cases, 
(argued in connexion with Ogden v. Saunders,) where the con
tract was made between citizens of the State under whose law 
the discharge was obtained, and in whose Courts the certificate 
was pleaded, the cause was further argued by the same counsel, 
upon the points reserved, as to the effect of such a discharge 
in respect to a contract made with a citizen of another State, 
and where the certificate was pleaded in the Courts of another 
State, or of the United States. 

To render the judgment which was finally pronounced in the 
cause intelligible, it is necessary to state, that in addition to the 
plea of the certificate of discharge under the insolvent law of 
of the State of New York, of 1S01, the defendant below, 
Ogden, pleaded the statute of limitations (of New York,) non 
assumpsit infra sex annos. 

To this plea, the plaintiff below, Saunders, replied, that pre
vious to the running of the statute, to wit, in April, 1810, the 
defendant, Ogden, removed from the State of New-York to 
New-Orleans, in the State of Louisiana, where he continued to 
reside until the commencement of this suit. 

The jury found the facts of the drawing and acceptance of 
the bills, of the discharge under the insolvent law of New-
York, and of the defendant's removing to Louisiana at the time 
stated in the plaintiff's replication, in the form of what was pro
bably intended to be a special verdict, submitting the law to the 
Court: "If the law be for the plaintiff, then they find for the 
plaintiff the amount of the several acceptances, with the inter
est and costs; but if the law on the said facts be for the defen
dant, then the jury find for the defendant, with costs." 

A judgment was rendered by the Court below upon this ver-
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diet. And the cause being brought by writ pf error before this U&T. 
Court, among the errors assigned was the following: "That the 
judgment of the Courtis for a greater sum than is found by the 
jury; the whole amount of the bills set forth in the petition be
ing 2,183 dollars, amounting, with interest from the time of the 
judicial demand, to 2,653 dollars and 34 cents. Whereas the 
judgment is for the sum of 4,017 dollars, 64 cents, damages," 
&c. 

Mr. Justice JOHNSON. I am instructed by the majority of 
the Court finally to dispose of this cause. The present major- March 13. 
ity is not the same which determined the general question on the 
constitutionality of State insolvent laws, with reference to the 
violation of the obligation of contracts. I how stand united 
with the minority on the former question, and, therefore, feel it 
due to myself and the community to maintain my consistency. 

The question now to be considered is, whether a discharge 
of a debtor under a State insolvent law, would be valid against 
a creditor or citizen of another State, who has never voluntari
ly subjected himself to the State laws, otherwise than by the 
origin of his contract. 

As between its own citizens, whatever be the origin of the 
contract, there is now no question to be made oh the effect of 
such a discharge; nor is it to be questioned, that a discharge not 
valid under the constitution in the Courts of the United States, 
is equally invalid in the State Courts. The question to be con
sidered goes to the invalidity of the discharge altogether, and, 
therefore, steers clear of that provision in the constitution 
which purports to give validity in every State to the records, 
judicial proceedings, and so forth, of each State. 

The question now to be considered, was anticipated in the 
case of Sturges v. Crowninshield, when the Court, in the close 
of the opinion delivered, declared, that it means to confine its 
views to the case then under consideration, and not to commit 
itself as to those in which the interests and rights of a citizen 
of another State are implicated. ^ 

The question is one partly international, partly constitutional. 
My opinion on the subject is briefly this: that the provision in 
the constitution which gives the power to the general govern
ment to establish tribunals of its own in every State, in order 
that the citizens of other States or sovereignties might therein 
prosecute their rights under the jurisdiction of the United 
States, had for its object an harmonious distribution of justice 
throughout the Union; to confine the States, in the exercise of 
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their judicial sovereignty, to cases between their own citizei 
to prevent, in fact, the exercise of that very power o v e r tj 
rights of citizens, of other States, which the origin of t h e co 
tract might be supposed to give to each State; and thus, to 6 
viate that conJHctus feguro, which has employed the pens o f H\ 
berut and various others, and which any one who studies th 
subject will plainly perceive, it is infinitely more easy to prevei 
than to adjust 

These conflicts of power and right necessarily arise only af 
ter contracts are entered into. Contracts, then, become the ap 
propriate subjects of judicial cognizance; and if the just claims 
which they give rise to, are violated by arbitrary laws, or if the 
course of distributive justice be turned aside, or obstructed by 
legislative interference, it becomes a subject of jealousy, irrita
tion, and national complaint or retaliation. 

It is not unimportant to observe, that the constitution was 
adopted at the very period when the Courts of Great Britain 
were engaged in adjusting the conflicts of right which arose 
upon their own bankrupt law, among the subjects of that crown 
in the several dominions of Scotland, Ireland, and the West In-
dies. The first case we have on the effect of foreign dis
charges, that of Ballantine v. Golding, occurred in 17S3,andthe 
law could hardly be held settled before the case of Hunter v. 
Potts, which was decided in 1791. 

Any one who will take the trouble to investigate the subject, 
will, I think, be satisfied, that although the British Courts pro
fess to decide upon a principle of universal law, when adjudi
cating upon the effect of a foreign discharge, neither the pas
sage in Vattel, to which they constantly refer, nor the practice 
and doctrines of other nations, will sustain them in the princi
ple to the extent in which they assert it It was all important 
to a great commercial nation, the creditors of all the rest of the 
world, to maintain the doctrine as one of universal obligation, 
that the assignment of the bankrupts effects, under a law of the 
country of the contract, should carry the interest in his debts, 
wherever his debtor may reside; and that no foreign discharge of 
bis debtor should operate against debts contracted with the bank
rupt in hie own country. But I think it perfectly clear, that in 
the United States a different doctrine has been established; and 
since the power to discharge the bankrupt is asserted on the 
tame principle with the power to assign his debts, that the de
parture from it in the one instance, carries with it a negation of 
the principle altogether. 

It is vain to deny that it is now the established doctrine in 
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England, that the discharge of a bankrupt shall be effectual 1827. 
against contracts of the State that give the discharge, whatso- \*ry**J 
ever be the allegiance or country of the creditor. But I think Ogden 
it equally, clear, that this is a rule peculiar to her jurisprudence, 3 ^ ^ , , . 
and that reciprocity is the general rule of other countries; that 
the effect given to such discharge is so much a matter of comity, 
that the States of the European continent, in all cases reserve 
the right of deciding whether reciprocity will not operate inju
riously upon their own citizens. 

Huberus, in his third axiom on this subject, puts the effect of 
such laws upon the ground of courtesy, and recognises the re
servation that I have mentioned; other writers do the same. 

I will now examine the American decisions on this subject; and 
first, in direct hostility with the received doctrines of the British 
Courts, it has been solemnly adjudged in this Court, and, I be
lieve, in every State Court of the Union, that notwithstanding 
*he laws of bankruptcy in England, a creditor of the bankrupt 
may levy an attachment on a debt due the bankrupt in this coun
try, and appropriate the proceeds to his own debt 

In the case of Harrison v. Sterry, (5 Cranch, 298. 802.) a 
case decided in this Court in 1809, upon full argument, and great 
^deliberation, and in which all the English cases were quoted, it 
is expressly adjudged, "that in the case of a contract made with 
foreigners in a foreign country, the bankrupt laws of the foreign 
country are incapable of operating a legal transfer of property 
in the United States," and judgment was given in favour of the 
attaching creditors, against the claim of the foreign assignees. 

In that case, also, another important doctrine is established 
in hostility with the British doctrine. For the United States 
had interposed a claim against the English assignees, in order to 
obtain satisfaction from the proceeds of the bankrupt's effects 
in this country, for a debt contracted in Great Britain. And this 
Court decreed, accordingly, expressly restricting the power of 
the contract to its concoction and exposition. 

The language of the Court is, "The law of the place where 
a contract is made, is, generally speaking, the law of the con-. * 
tract; that is, it is the law by which the contract is expounded. 
But the right of priority forms no part of the contract itself. It 
is extrinsic, and is rather a personal privilege, dependent on the 
laws of the place where the property lies, and where the Court 
sits which decides the cause. 

And, accordingly, the law of the United States was sustained, 
which gave the debts due the bankrupt here, to satify a debt 
contracted in England, to the prejudice of the law of England, 
which gave the same debts to the assignees of the bankrupt. 
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It cannot be necessary to go farther than this case to estab
lish, that, so far as relates to the foreign creditor, this country 
does not recognise the English doctrine, that the bankrupt la* 
of the country of the contract k paramount vn disposing of the 
rights of the bankrupt 

The United States pass a law which asserts the right to ap-

Sropriate a debt due a foreign bankrupt, to satisfying a debt 
ue itself, and incurred by that bankrupt in his own country. 

The assignees of that bankrupt question this right, and claim 
the debt as legally vested in them by the law of the country of 
the contract, and maintain that the debt due the United States, 
being contracted in Great Britain, was subject to the laws of 
Great Britain, and, therefore, entitled only to share in common 
with other creditors in the proceeds of the bankrupt's effects; 
that the debt so appropriated by the law of the United States 
to its exclusive benefit was, as to all the bankrupt's contracts ,or 
certainly as to all English contracts, vested in the assignees, on 
international principles, principles which gave effect to the 
English bankrupt laws, so vesting that debt, paramount tome 
laws of other countries. 

In giving effect to the law of the United States, this Court 
overrules that doctrine; and, in the act of passing that law, this 
government asserts both the power over the subject, and the 
right to exercise that power without a violation of national 
comity; or has at least taken its Stand against that comity, and 
asserted a right to protect its own interests, which, in principle, 
is equally applicable to the interests of its own citizens. 

It has had, in feet, regard to the lex loci ret sites, as existing io 
the person and funds of the debtor of the bankrupt, and the 
rights of self-preservation, and duty of protection to its own 
citizens, and the actual allegiance of the creditor and debtor, 
not the metaphysical allegiance of the contract, on which the 
foreign power is asserted. 

It would be in vain to assign the decision of this Court in 
Harrison v. Sterry, or the passing of the law of the United 
States, to the general preference, which the government may 
assert in the payment of its own debt, since that preference can 
only exist to the prejudice of its own citizens, whereas, the 
precedence there claimed and conceded operated to the preju
dice of British creditors. 

The case of Baker v. Wheaton, adjudged in the Courts of 
Massachusetts in the time of Chief Justice Parsons, (5 Mass. 
Rep, 509.)is a very strong case upon this subject That also 
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was argued with great care, and all the British cases reviewed; 1821. 
the Court took time to deliberate, and the same doctrine was *-******/ 
maintained, in the same year and the same month with Harri* °?den 
son v. Sterry, and certainly without any communication between Saun£erg 
the two courts. 

The case was this: one Wheaton gave a promissory note to 
one Chandler, both being at that time citizens and inhabitants 
of Rhode Islands Wheaton was discharged under the bank
rupt laws of Rhode Island, both still continuing citizens and in
habitants of the same State, and the note remaining the property 
of Chandler. Subsequent to the discbarge, Chandler endorses 
the note to Baker, and Wheaton is arrested in Massachusetts. 
He pleads the discharge in bar, and the Court, in deciding, ex
presses itself thus: "When, therefore, the defendant was dis
charged from that contract, lege loci, the promisee was bound 
by that discharge, as he was a party to the laws of that State, and 
assenting to their operation. But if, when the contract was 
made, the promisee had not been a citizen of Rhode Island,' he 
would not have been bound by the laws of it or any other State, 
and holding this note at the time of the discharge, he might after
wards maintain an action upon it in the Courts of this State." And 
again, (page 811,) "if the note had been transferred to the 
plaintiff, a citizen of this State, whilst it remained due and un
discharged by the insolvent laws of Rhode Island, those laws 
could not affect his rights in the Courts of law in this State, be
cause he is not bound by them" 

This, it will be observed, regards a contract acknowledged 
to be of Rhode Island origin. ( 

There is another case reported in the decisions of the same 
State, (10 vol. p. 337.) which carries this doctrine still farther, 
and, I apprehend, to a length which cannot be maintained. 

This was the case of Watson v. Bourne, in which Watson, 
a citizen of Massachusetts, had sued Bourne;in a State Court, 
and obtained judgment Bourne Was discharged under the in
solvent laws of that State, and being afterwards found in Mas
sachusetts was arrested on an action of debt upon the judgment 
He pleads the discharge; plaintiff replies, that he, plaintiff, was 
a citizen of Massachusetts, and, therefore, not precluded by the 
discharge. The origin of the debt does not appear from the re
port, and the argument turned wholly oh the question, whether 
by entering judgment in the Court of the State, he had not sub
jected his rights to the State laws pro tanto. 

The Court overruled the plea, and recognized the doctrine 
in Baker v. Wheaton, by declaring "that a discharge of that na-
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1827 ture can only operate where the law is made by an authority 
^-.~»~' common to the creditor and debtor to all respects, where bath 
Ogden are citizens or subjects." 
aunders. * n a v e **tt*e doubt that the Court, was wrong in denying the 

effect of the discharge as against judgments rendered in the 
State Courts, when the party goes voluntarily and unnecessarily 
into those Courts; but the decision shows, in other respects, 
how decidedly the British doctrine is repelled in the Courts of 
that State. 

The British doctrine is also unequivocally repelled in a very 
learned opinion delivered by Mr. Justice Nott, in the Court of 
the last resort in South Carolina, and in which the whole Court, 
consisting of the common law judges of the State, concurred. 
This was in the case of the Assignees of Topham v. Chapman tt 
al. in which the rights of the attaching creditor were maintained 
against those of the assignees of the bankrupt; (1 Constitutional 
Reports, p. 253.) and that the same rule was recognized at an 
early day in the Court of Pennsylvania, appears from the leading 
case of Phillips v. Hunter (2 H. Black. 402.) in which a British 
creditor, who had recovered of a debtor of the bankrupt in 
Pennsylvania, was compelled by the British Courts to refund to 
the assignees in England, as for money had and received to their 
use. 

I think it, then, fully established, that in the United States a 
creditor of the foreign bankrupt may, attach the debt due the 
foreign bankrupt, and apply the money to the satisfaction of his 
peculiar debt, to the prejudice of the rights of the assignees or 
other creditors. 

I do not here speak of assignees, or rights created, under the 
bankrupt's own deed; those stand on a different ground, and do not 
effect this question. I confine myself, to assignments, or trans-
fers, resting on the operation of the laws of the country, inde
pendent of the bankrupt's deed; to, the rights and liabilities of 
debtor, creditor, bankrupt, and assignees, as created by law. 

What is the actual bearing of this right to attach, so general
ly recognized by our decisions? 

It imports a general abandonment of the British principles; 
for, according to their laws, the assignee alone has the power 
to release the debtor. But the right to attach necessarily im
plies the right to release the debtor, and that right is here as
serted under the laws of a, State which is not the State of the 
contract 

So, also, the creditor of the bankrupt is, by the laws of his 
country, entitled to no more than a ratable participation in the 
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bankrupt's effects. But the right to attach imports a right to 1827. 
exclusive satisfaction, if the effects so attached should prove ade- v^fcv~*-' 
quate to make satisfaction. ^ Ogdcn 

The right to attadh also imports the right to sue the bank- soundcn. 
rupt; and who would impute to the bankrupt law of another 
country, the power to restrain the citizens of these States in the 
exercise of their right to go into the tribunals of their own coun
try for the recovery of debts, wherever . they may have 
originated? Yet, universally, after the law takers the bankrupt 
into its own hands, his creditors are prohibited from suing. 

Thus much for the law of this case in an international view. 
I will consider it with reference to the provisions of the consti
tution. 

I have said above, that I had no doubt, the erection of a dis
tinct tribunal for the resort of citizens of other States, was h> 
troduced, ex mdustria, into the constitution, to prevent, among 
other evils, the assertion of a power over the rignts of the citi
zens of other States, upon the metaphysical ideas of the British 
Courts on the subject of jurisdiction over contracts. And there 
was good reason for it; for, upon that principal it is, that a powd
er is asserted over the rights of creditors which involves a mere 
mockery of justice. 

Thus, in the case of Burrows v. Jemino, (reported in 2 Strange, 
and better reported in Mostly, and some other books, the credi
tor, residing in England, was cited, propably, by a placard on 
a door-post in Leghorn, to appear there to answer to nis debtor, 
and his debt passed upon by the Court, perhaps, without his 
having ever heard of the institution of legal process to destroy it 

The Scotch, if I remember correctly, attach the summons on 
the flag-staff, or in the market place, at the shore of Leith; and 
the civil law process by proclamation or viis et modis, is not 
much better, as the means of subjecting the rights of foreign 
creditors to their tribunals. 

All this mockery of justice, and the jealousies, recrimina
tions, and, perhaps, retaliations, which might grow out of it, 
are avoided, if the power of the States over contracts, after they 
become the subject exclusively of judicial cognizance, is limit
ed to the controversies of their own citizens. 

And it does appear to me almost incontrovertible, that the 
States cannot proceed one step farther without exercising a 
power incompatible with the acknowledged powers of other 
States, or of the United States, and with the rights of the citi
zens of other States. 
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Every bankrupt or insolvent system in the world, must par
take of the character of a judicial investigation. Parties whose 
rights are to be affected, are entitled to a hearing. Hence every 
system, in common with the particular system now before us. 
professes to summon the creditors before some tribunal, t o show 
cause against granting a discharge to the bankrupt 

But on what principle can a citizen of another State be forced 
into the Courts of a State for this investigation? The judgment 
to be passed is. to prostrate his rights; and on the subject of 
these rights the constitution exempts him from the jurisdiction of 
the State tribunals, without regard to the place wnere the con
tract may originate. In the only tribunal to which he owes al
legiance, the State Insolvent, or bankrupt laws, cannot be car
ried into effect; they have a law of their own on the subject;^ and 
a certificate of discharge under any other law would Dot be ac
knowledged as valid even in the Courts of the State in which 
the Court of the United States that grant it, is held. Where is 
the reciprocity? Where the reason upon which the State Cowls 
can thus exercise a power over the suitors of that Court, when 
that Court possesses no such power over the suitors of the 
State Courts? 

In fact, the constitution takes away the only ground upoa 
which this eminent dominion over particular contracts can be 
claimed, which is that of sovereignty. For the constitutional 
suitors in the Court? of the United States, are not only exempted 
from the necessity of resorting to the State tribunals, but actual
ly cannot be forced into them. If, then, the law of the English 
Courts had ever been practically adopted in this country in die 
State tribunals, the constitution has produced such a radical mo
dification of State power over even their own contracts, in the 
hands of individuals not subject to their jurisdiction, as to fur
nish ground for excepting the rights of such individuals from 
the power which the States unquestionably possess over their 
own contracts, and their own citizens. 

Follow out the contrary doctrine in its consequences, and see 
the absurdity it will produce. 

The constitution has constituted Courts professedly indepen
dent of State power in their judicial course; and yet the judg
ments of those Courts are to be vacated, and their prisoners set 
at large, under the power of the State Courts, or of the State 
laws, without the possibility of protecting themselves from its 
exercise. 

(a) Act of Congress of January 6th, 1800, ch. 4. (vol. 3. p. 301.) 
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I cannot acquiesce in an incompatibility so obvious, !£27f 
N o one has ever imagined, that a prisoner in confinement under ^^^%^ 

process from the Courts of the United States, could avail him- °&** 
self of the insolvent laws of the State in which the Court sits. g ^ i ^ . 
And the reason is, that those laws are municipal and peculiar, 
and appertaining exclusively to the exercise of State power in 
that sphere in which it is sovereign, that is, between its own ci
tizens, between suitors subjected to State power exclusively, in 
their controversies between themselves. 

In the Courts of the United States, no higher power is assert
ed than tr̂ at of discharging the individual in confinement under 
its own process. This affects not to interfere with the rights 
of creditors in' the State Courts, against the same, individual 
Perfect reciprocity would seem to indicate, that no greater 
power should be exercised under State authority over the rights 
of suitors who belong to the United States jurisdiction. Even 
although the principle asserted in the British Courts, of supreme 
and exclusive power over their own contracts, had obtained in 
the Courts of the United States, I must think that power has 
undergone a radical modification by the judicial powers granted 
to the United States. 

I, therefore, consider the discharge under a State Jaw, as in
competent to discharge a debt due a citizen of another State; 
-and, it follows, that the plea of a discharge here set up, is insuf
ficient to bar the right of the plaintiff. 

It becomes necessary, therefore, to consider the other errors 
assigned in behalf of the defendant; and, first, as to the plea of 
the act of limitations. 

The statute pleaded here is not the act of Louisiana, bat that 
of New-York; and the question is not raised by the facts or 
averments, whether be could avail himself of that law if the full 
time had run out before his departure from New-York, as was 
supposed in argument. The plea is obviously founded on the 
idea, that the statute of the State of the contract, was generally 
pleadable in any other State, a doctrine that will not bear argu
ment 

The remaining error assigned has regard to the sum for which 
the jugdment is entered, it being for a greater amount than the 
nominal amount of the bills of exchange on which the suit was 
brought, and which are found by the verdict 

There has been a defect of explanation on this subject; but,, 
from the best information afforded us, we consider the amount 
for which judgment is entered, as mad£ up of principal, interest^ 
and damages, and the latter as being legally incident to the find» 
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ing of the bills of exchange, and their non-payment, a n d assert-
ed by the Court under a local practice consonant with tha t bj 
which the amount of written contracts is determined, l>y refer
ence to the prothonotary, in many others of our Courts. "We, 
therefore, see no error in it The judgment below w i l l , there
fore, be affirmed. 

And the purport of this adjudication, as I understand it, is, 
that as between citizens of the same State, a discharge of a 
bankrupt by the laws of that State, is valid as it affects poste
rior contracts; that as against creditors, citizens of other States, 
it is invalid as to all contracts. ^ 

The propositions which I have endeavoured to maintain in the 
opinion which I have delivered are these: 

1st That the power given to the United States to pass bank
rupt laws is not exclusive. 

2nd. That the fair and ordinary exercise of that power bj 
the States does not necessarily involve a violation of tke obliga
tion of contracts, multo fortiori of posterior contracts. 

3d. But when in the exercise of that power, the States pass 
beyond their own limits, and the rights of their own citizens, 
and act upon the rights of citizen* Of other States, there arises 
a conflict of sovereign power, and a collision with the judicial 
powers granted to the United States, which renders the exer
cise of such a power incompatible with the rights of other States, 
and with the Constitution of the United States. 

Mr. Justice WASHINGTON, Mr. Justice THOMPSON, and Mr. | 
Justice TRIMBLE, dissented. 

Mr. Chief Justice MARSHALL, Mr. Justice DUVALL, and Mr. 
Justice STORY, assented to the judgment, which was entered for 
Jthe defendant in error. 

Judgment affirmed. («) 
ffi In the case of Shaw v. Bobbins, the judgment below was reversed. 

This was an action on several bills of exchange, drawn by the plaintiff on 
the defendant, payable to plaintiff's order and by the defendant duly ac
cepted. At the time of the transaction, the plaintiff was a citizen of Mas* 
«achusettsj resident in that State, and the defendant a citizen of New-York, 
aad there resident. The action was brought in a State Court, in Ohio, and 
the defendant relied on a discharge, obtained in New-York, under the pro
visions of die insolvent laws of that State. The highest Court of law in 
Ohio gave judgment for the defendant; and the cause was brought before 
this Court by a writ of error. 

Mr. Justice JOHHSOST. This is a contract between a citizen of New-York 
and a citizen of Massachusetts. It only differs from Ogden v. Saunders in 
this particular, that the action was brought in a State Couit; not the Court 
of New York, but the Court of another state. We think the decision in 
the case of Ogden v. Saunder* applies to this, and must govern its decision. 
The judgment below, therefore, must be reversed, and the cause remand
ed for such further proceedings « t h e law may require. J 
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MASON against HAILE. 
^ 1827. 

THIS was an action of debt, brought in the Circuit Court of V ^ Y ^ 
Rhode Island, upon two several bonds given by the defendant, Ma£>n 

Haile, to the plaintiff, Mason and one Bates, whom the plaintiff Halle. 
survives, one of which bonds was executed on the 14th, and the 
other on the 29th of March, 1814. The condition in both 
bonds was the same, except as to dates and sums, and is as fol
lows: 

"The condition of the above obligation is such, that if the 
above bounden Nathan Haile, now a prisoner in the State's jail, 
in Providence, within the county of Providence, at the suit of 
Mason and Bates, do, and shall from henceforth continue to be 
a true prisoner, in the custody, guard, and safe-keeping of An
drew Waterman, keeper of said prison, and in the custody, 
guard, and safe keeping of his deputy, officers, and servants, or 
some one of them, within the limits of said prison, until he 
shall be lawfully discharged, without committing any manner of 
escape or escapes, during the time of restraint, then this obli
gation to be void, or else to remain in full force and virtue." 

To the declaration upon these bonds, the defendant pleaded 
several pleas, the substance of which was, that in June, 1814, 
after giving the bonds, the defendant presented a petition to the le
gislature of Rhode Island, praying for relief, and the benefit of 
an act passed in June, 1756, entitled "an act for the relief of 
insolvent debtors," and that, in the mean time, all proceedings 
against him for debt might be stayed, and be be liberated from jail, 
on giving bonds to return to jail in case his petition shall not 
be granted. Upon this petition, the legislature, in February, 
1815, passed the following resolution: "On the petition of Na
than Haile, praying, for the reasons therein stated, that the be
nefit of an act, entitled, 'An act for the relief of insolvent 
debtors,' passed in the year 1756, be extended to him, voted, 
that said petition be continued till the next session of this as
sembly; and that, in the mean time, all proceedings against him, 
the said Haile, on account of his debts, be stayed*, and that the 
said Haile be liberated from his present confinement, in the jail, 
in the county of Providence, on his giving sufficient bond to the 
sheriff of said county, conditioned to return to jail in case said 
petition is not granted." That, on the 28th of February, 1815, 
he gave sufficient bond, with surety, to the sheriff, conditioned 
to return to jail, in case the petition should not be granted, and, 
thereupon, the sheriff did liberate and discharge him from hia 
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said confinement, in said jail, and permit him to go at large, out 
of said Waterman's custody, and the custody of the keeper of 
said prison, his deputy, officers, and servants, and out of the 
limits of said jail and jail-yard; and he, said Haile, did, upon 
being so liberated, depart and go at large out of the same ac
cordingly, and so continued at large and liberated, until the 
prayer of said petition was granted by the legislature, at the 
February session, 1816, and ever since, as lawfully he might 
That, in February, 1816, the legislature, upon a due hearing, 
granted the prayer of the defendant's petition, and passed the 
following resolution: "On the petition of Nathan Haile, of 
Foster, praying, for the reasons therein stated, that the benefit 
of an act passed in June, 1756, for the relief of insolvent 
debtors, may be extended to him; voted, that the prayer of the 
petition be, and the same is hereby granted." That the defen
dant afterwards, in pursuance of the above resolution, and of 
the laws of the State, received in due form, from the proper 
court, a judgment, "that he should be, and thereby was, folly 
discharged of and from all debts, duties, contracts, and demands, 
of every name, nature, and kind, outstanding against him, debts 
due to the State aforesaid, and to the United States, excepted, 
and from all imprisonment, arrest, and restraint of his person 
therefor." 

To the pleas so pleaded the plaintiff demurred; there was i 
** joinder in demurrer; and, on the argument of the cause, the 

opinions of the judges of the Court below were opposed, upon 
the question whether the defendant was entitled to judgment, on 
the ground that the matters set forth on his part in his pleas, 
were sufficient to bar the action, or whether the plaintiff was 
entitled to judgment upon the demurrers and joinders. The 
question was thereupon certified to this court for final decision. 

The cause was argued by Mr. Webster and Mr. Bliss, for the 
Feb. 9ft. plaintiff and by Mr. Whipple and Mr. Wheaton, fbr the defen

dant 
Mr. Justice THOMPSON delivered the opinion of the Court 
The question in this case arises upon the following certificate 

of a division of opinion of the judges of the Circuit Court of 
the United States for the District of Rhode Island. "This 
cause came on to be heard, and was argued by counsel on both 
sides, and thereupon the following question occurred: viz. whe
ther, upon the amended pleas in this case, severally pleaded to 
the first and second counts of the plaintiffs declaration, and to 
which there are demurrers, and joinders in demurrer, the de-

1827. 

Mason 
v. 

Haile. 
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fendant is entitled to judgment, on the ground that the matters 1827 
set forth therein, on the part of the defendant, are sufficient to v -̂v-** 
bar the action; or whether the plaintiff is entitled, upon said Mason 
demurrers and joindere, to judgment? Upon which question H ^k 
the Court was divided in opinion." 

it is not understood by this Court, that any question, as to the 
sufficiency of the pleas, in point of form, is drawn under exam* 
ination, but simply, whether, upon the merits, the matter there
by set up is sufficient to bar the action. The action is founded 
upon two several bonds, given by the defendant to the plaintiff, 
and one Bates, whom the plaintiff survives, one dated the 14th, 
and the other the 29th of March, 1814. The condition in both 
bonds is the same, except as to dates and sums, and is as fol
lows: "The condition of the above obligation is such, that if the 
above bounden Nathan Haile, now a prisoner in the States's jail, in 
Providence, within the county of Providence, at the suit of said 
Mason and Bates, do, and shall from henceforth continue to be 
a true prisoner, in the custody, guard, and safe-keeping of An
drew Waterman, keeper of said prison, and in the custody, 
guard, and safe keeping of his deputy, officers, and servants, or 
some one of them, within the. limits of said prison, until he 
shall be lawfully discharged, without committing any manner of 
escape or escapes during the time, of restraint, then this obliga
tion to be void, or else to remain in full force and virtue." 

The defence set up by the pleas, to show there has been no 
breach of the condition of the bond, is substantially, that in 
June, 1814, after giving the bond in question, the defendant 
presented a petition to the legislature of Rhode Island, praying 
relief, and the benefit of the insolvent law of 1756; and that, in the 
mean time, all proceedings against his person and estate, for the 
collection of debts, might be stayed, and he be liberated from 
jail, on giving bonds to return in case his petition should not be 
granted. Upon this petition, the legislature, in February, 1816, 
passed the following resolution: ''On the petition of Nathan 
Haile; praying, for the reasons therein stated, that the benefit of 
an act, entitled, an act for the relief of insolvent debtors, pas
sed in the year 1756, be extended to him, voted) that said peti
tion be continued until the next session of this assembly; and 
that, in the mean time, all proceedings against the said Haile, on 
account of his debts, be stayed; and that the said Haile be li
berated from his present imprisonment, in the jail, in the county 
of Providence, on his giving sufficient bond to the sheriff of the 
county, conditioned to return to jail in case said petition is not 
granted" The defendant, after the passing of this resolution, 
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1827. gave the bond required by it, and, on the 28th of the 
v^v-w month, was discharged from imprisonment, and has ever since 
Mason been at large, out of the custody of the sheriff. In February, 
Haile. 1816, the legislature, upon a due hearing, granted the prayer of 

the defendant, and passed the following resolution: "On the pe
tition of Nathan Haile, of Foster, praying, for the reasons 
therein stated, that the benefit of an act passed in June, 1756, 
for the relief of insolvent debtors, may be extended to him, 
voted, that the prayer of the said petition be, and the same is 
hereby granted." By the granting of the prayer of the peti
tion, the condition of the second bond given to the sheriff was 
complied with; and the bond became extinguished. 

The defendant afterwards proceeded to take the benefit of the 
insolvent act revived in his favour, according to the statute pro
visions, and received in due form from the proper Court, a judg
ment, "that he should be, and thereby was fully discharged of 
and from all debts, contracts and , demands, of every name, na
ture, and kind, outstanding against him, debts due to the State 
aforesaid, or to the United States, excepted, and from all im
prisonment, arrest, and restraint of his person therefor." The 
insolvent act of 1756 is not considered in force as a general 
and permanent law, but the legislature of Rhode Island has been 
in jthe constant habit of entertaining petitions, like the present, 
and has by the general law of 1798, (now in force,) prescribed 
the mode by which such petitions are to be regulated, and in 
case of granting the prayer of the petition, the course is to pass 
an act or resolution, giving the benefit of tlje act of 1756 to the 
petitioner, and thus, in effect, reviving it for his particular bene
fit. So, that the mode pursued to obtain the discharge of the 
defendant, as set out in the pleas, was according to the estab
lished course of proceeding in cases of insolvency, and in con
formity to the laws of Rhode Island, by which the defendant 
was discharged from all his contracts, and from imprisonment. 

The effect of this discharge upon the original judgment 
Condition of against Haile, is not now drawn in question. The only inquiry 

the bond, who-jS) whether he has violated the condition of his bonds of March, 
bjT the 1 dis-1814, by going at large, under the authority and sanction of the 
charge, ac- resolutions of the legislature, as before stated. His bond re
cording to the quired him to remain a true prisoner, until he should be lawfuU 
of8°then state* fy discharged, without committing any manner of escape during 
and the usage the time of restraint. The bond is not that he shall remain a 
and practice true prisoner until the debt shall be paid. Nor is there any 
nnderthem. ^ n g u p o n ^ f a c e o f ^ b o n d ) o r jf w e l o o k o u t o f ^ to ^ 

known and established laws and usages in that State, calling for 
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such a construction. A lawful discharge, in its general signifi- 1827. 
cation, will, extend to, and be satisfied by, any discharge ob- ^ — - ^ ^ 
tained under the legislative authority of the State. And it is not Mason 
unreasonable to consider such prison bonds as given subject to Haile. 
the ordinary and well known practice in Rhode Island, for the 
legislature to entertain petitions in the manner, pursued by the 
defendant, to obtain the benefit of the insolvent act of 1756, in 
the manner in which these petitions are received and proceeded 
upon, as prescribed by the act of 17 98. And, indeed, this can
not strictly be considered a private contract between the par
ties, but rather as a statute engagement, imposed by an act of 
the legislature, and as a part of the process undei* which the de
fendant was held as a prisoner. And with the full knowledge 
of this regulation and practice, it is hardly to be presumed, that 
such discharges were not understood to be lawful discharges. 
And the same remarks will apply to the term escape in the 
bond, which can mean no more than a departure from the limits 
without lawful authority. Suppose the legislature, after the ex
ecution of this bond, had enlarged the jail limits? It surely 
would not have been an escape for the defendant to have avail
ed himself of the enlarged limits, and gone beyond his former 
bounds. And yet, if the limits prescribed at the time the bond 
was executed, are to govern the effect and operation of the 
bond, it would be an escape. Such bonds may well be consi
dered as an enlargement of the prison limits, and a mere modi
fication of the imprisonment, according to the provision of the 
laws of Rhode Island. 

Can it be doubted but the legislatures of the States, so far as T h e g t a t e . 
relates to their own process, have a right to abolish imprison- gi8iatures hare 
ment for debt altogether, and that such law might extend to pre- sovereign 
sent, as well as future imprisonment? We are not aware thatP°wer °**r 

such a power in the States has ever been questioned. And if imprisonment 
such a general law would be valid under the constitution of the for debt, on 
United States, where is the prohibition to be found, that denies P™*" from 
to the State of Rhode Island the right of applying the same re- coirts. 0Wn 

medy to individual cases? This is a measure which must be 
regulated by the views of policy and expediency entertained by 
the State legislatures. Such laws act merely upon the remedy, 
and that in part only. They do not take away the entire reme
dy, but only so far as imprisonment forms a part of such reme
dy. The doctrine of this Court in the case of Sturges v. Crown-
inshield, (4. Wheat. Rep. 200.) applies with full force to the 
present case. "Imprisonment of the debtor," say the Court, 
"may be a punishment for not performing his contract, or may 
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182? be allowed as a mean for inducing him to perform it But a State 
«-^-,~w may refuse to inflict this punishment, or may withhold it alto-

Mason gether, and leave the contract in full force. Imprisonment is DO 
Haiic. Part °f t n e contract, and simply to release the prisoner, does 

not impair its obligation." 
< In whatever light, therefore, the question is viewed, no breach 

The discharge0^ * e c o n ^^ o n °f ^ e bond, according to its true sense and in
fo this case, terpretation, has been committed. The liberation of the de-
was a lawful fendant from confinement, on his giving bond to the sheriff to 
^ J ^ ' the return to jail in case his petition for a discharge should not be 
condition ofgrantea> Was sanctioned by the due exercise of legislative 
the bond for power, and was analogous to extending to him more enlarged 
the jail liber- j ^ iimits9 and would not be considered an escape. And both 
ies* this and the final discharge, so far, at ail events, as it related to 

the imprisonment of the defendant, affected the remedy in part 
only, and was in the due and ordinary exercise of the powers 
vested in the legislature of Rhode Island, and was a lawful dis
charge, and no escape, and of course, no breach of the condi
tion of the bond in question. 

It must, accordingly, be certified to the Circuit Court, that 
the matters set forth in the defendant's amended pleas, are suf
ficient to bar the plaintiff's action. nep 

WA Mr. Justice WASHINGTON: dissented 

In the case of Conard vs. the Atlantic Insurance company of 
New York, reported in 1st Peters, p. 386—454, at p. 438, Jan
uary, term 1828, the nature and effect of the priority of the 
United States, under the statute of 1799, c. 128, sec. 65 is ex
plained. It is obvious that the latter clause of this section, is 
merely an explanation of the term "Insolvency" used in the 1st 
clause, and embraces three classes of cases all of which relate 
to living debtors. 

1st When a debtor not having sufficient property to pay all 
his debts, shall have made a voluntary assignment thereof for the 
benefit of his creditors. 

2nd. When the estate and effects of an absconding or conceal
ed, or absent debtor shall have been attached by process of law. 

3rd. Where an act of legal bankruptcy shall have been com
mitted. -

Insolvency in the sense of the statute, relates to such a gene
ral divestment of property as would in fact be equivalent to 
Insolvency in its technical sense—it supposes that all the debtor's 
property has passed from him. This was the language of the 
decision in the case of the United States v. Hool, 3 Cranch 73, 
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and it was consequently held, that an assignment of part of the 1827 
debtor's property did not fall within the provisions of the sta- *-^^-^ 
tute, mere inability of the debtor to pay all his debts is not an M^8on 

Insolvency within the statute—but it must be manifested in one Haile. 
of the three modes pointed out in the explanatory clause of the 
section.. ' . 

Reported in 2nd Peters 331, January, term 1829. The case 
of the bank of the United States vs. Weisiger may by some be 
considered as bearing upon the subject of this compilation, but 
as that case turned altogether upon doctrines peculiar to the 
states of Virginia, and Kentucky, it is not deemed important, 
nor would its insertion here prove in any degree serviceable. 
The only principle of general interest decided and settled in 
that case, is, that the discharge of the Insolvent under a State 
statute is a judicial act, of a record character and is in its na
ture as it must be in contemplation of law, the most satisfactory 
evidence of the Insolvency of the person discharged. 

Crutch reports the decisions of the Supreme Court, U. S. 
From 1802 to 1815 

Wheaton From 1815 to 1827 
Peters From 1827 to 

27 
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APPENDIX. 

It has been deemed advisable to annex to the foregoing com
pendium, a brief statement of the mode of proceeding both by 
insolvents and their creditors, upon applications to the Board of 
Commissioners of insolvent debtors for the City and county of 
Baltimore. 

The forms requisite in such applications will also be added, 
and will be found serviceable in the insolvent practice in other 
counties where the regulations enjoined upon and observed by 
the Board of Commissioners, have not been adopted by the 
courts, or enforced by Legislative enactment 

When an individual designs making application for the bene
fit of the insolvent laws, he must, in the first place, prepare a pe
tition, accompanied by the affidavit of some friend, that the pe
titioner has actually resided within the State of Maryland, for 
two years next preceding hid application.—The papers requi
site at the first appearance before the Commissioners in order 
to obtain a personal discharge, are first a written or printed pe
tition, stating that he is actually imprisoned, &c. to which are 
annexed. 

A schedule of his property. 
A list of debts due to him. 
A list of debts due from and owing by him. 
An affidavit declaring the correctness of the schedule. 
An affidavit of some individual, to the residence of the appli

cant within the State during two years next preceding his appli-
tion. 

A certificate of the sheriff, warden or bailiff, in whose custody 
the applicant may be, stating that Jie is actually confined. 

(PETITION.) 
To the Commissioners of Insolvent Debtors for the City and 

county of or to the Honora
ble, the Judges of County Court. 

THE PETITION OF A. B. 
of ( ) County and now residing therein. 
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Respectfully Sheweth, 
That your petitioner is now actually imprisoned in " < • 

County, for dehts which he is unable to pay: that he is willing 
and offers to deliver up to the use of his creditors, all his pro* 
Ijerty, real, personal and mixed, to which he is in any way en
titled, (the necessary wearing apparel and bedding of himself 
and his family excepted,) a schedule whereof, together with a 
list of his creditors and debtors, as far as he can ascertain them 
at present, are hereunto on oath annexed. 

Tour petitioner hereunto annexes proofs on oath, that he has 
resided two years preceding this his application, within the State 
of Maryland. Your petitioner therefore, prays you to grant to 
him the benefit of the Insolvent Laws of this State, and he will 
pray, and so forth. 

(Signed) A. B. 
January 1st, 1881. 

A SCHEDULE 
Of the property, real, personal and mixed, of A. B. to 

which he is in any way entitled, the necessary wearing appa
rel and bedding of himself and his family excepted. 

One horse, two cows, &c. &c. (Signed,) 
A. B. 

A list of the debts due and owing to A. B. as far as he can at 
present ascertain them. 

C D . - - - $100 
E. F. 60 &c. 

$150 (Signed,) 
A. B. 

A Kst of creditors of A. B. as far as he can at present ascer
tain them. 

| DOLLARS. | CENTS. | | DOLLARS. | CENTS. 

G.H. I 50 
J, K. 100 
L.M. | 170 
N.O. | 230 

$550 (Signed,) A. B. 
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BALTIMORE CITY (or County) as. 
On the day of in the year eighteen hundred and 

the within named A. B. made oath before me, the sub
scriber, a justice of the peace for Baltimore City (or county) 
that the aforegoing Schedule and list of debts due him contain a 
true statement of all his property, real, personal and mixed, t o 
which he is any way entitled, the necessary wearing apparel 
and bedding of himself and family excepted; and that the 
aforegoing list of creditors is a true list of all his creditors, and 
also the sums of money due to them respectively, as far as he 
can at present ascertain the same. 

SWORH BBFOEB J. P. 

BALTIMORE CITY (or County) as. 
On the day of in the year eighteen hundred and 

R. S. made oath before me, the subscriber, a justice 
of the peace for Baltimore City or county, that A. R the peti
tioner before named, has resided in the State of Maryland, 
two years next preceding the date of the within petition, and 
still resides therein. 

SWORN BBFOEB J. P. 

I HBJUBBY OBETunr, that the within named A. B. is now 
actually imprisoned in County, at the suit of T. U. for 
the sum of ft— and that he is not now imprisoned 
on account of any breach of the peace, or for the non-payment 
of any fine or penalty for a breach of the Laws of this State, or 
of the United States. J. C. BaiUffl 

f*. By * law of 183a—31, a certificate of the actual imprisonment of the 
debtor is rendered unnecessary. 

Pursuant to the directions of the Act of Assembly, entitled, 
uAn Act relating to Insolvent Debtors in the City and county of 
Baltimore," and of the Supplement, thereto, we do hereby ap
point and fix the day of next, for the personal 
appearance of A. B. the within named Insolvent Debtor, 
before us, Commissioners of Insolvent Debtors for the City 
and county of Baltimore, at our office, in the Court House 
in the said City, at o'clock in the noon of the same day, 
to answer such interrogatories as may be propounded to him by 
any of his creditors, and we also hereby appoint and fix the 

day of nexty for the final appearance of the said 
Insolvent Debtor before Baltimore County Court, to answer 
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such allegations as may be filed against him by his creditors, or 
any of them, and for the final hearing of bis said application. 

GIVEN under our hands this day of 
•it the year eighteen hundred and 

W . G . D . W . 
E. L. F. 
L.E. 

Next follows the Bond of the applicant conditioned for his 
personal appearance on a day specified by the Commissioners 
(or court) and with surety to be approved by the Board. 

[No . 2 . ] 
CAPPJBJUMNCEBONDJ 

KNOW ALL MEN BY THESE PRESENTS, That we A. B. and C. 
D. of county, are held and firmly bound unto the state of 
Maryland, in the sum of dollars, money of the United 
States, to be paid to the said state, or to its certain attorney or 
assigns, to which payment well and truly to be made and done, 
we bind ourselves, our heirs, executors and administrators, 
jointly and severally, firmly by these presents, sealed with OUT 
seals,, and dated this day of in the year eigh
teen hundred and 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, that if 
the above bound A. B. shall make his personal appearance be
fore the Commissioners of insolvent debtors for the city and 
county of Baltimore, at the Court-house in the said city, on the 

day of next, at o'clock in the noon, 
and answer such interrogatories as may be propounded to him 
by any of his creditors, agreeably to the act of assembly, enti
tled, uan act relating to insolvent debtors in the city and county 
of Baltimore," and shall also make his personal appearance be
fore the Judges of Baltimore county court, at the Court-house 
in the City of Baltimore, on the day of next, then 
and there to answer such allegations and interrogatories as the 
creditors of the said or any of them may have 
filed against him, agreeably to the said act of assembly, and the 
act entitled "an act for the relief of sundry insolvent debtors," 
and the several supplements thereto, and continue in court until 
duly discharged; tnen the above obligation to be void, else to 
be and remain in full force and virtue in law. 

Signed, sealed and delivered 1 
in the presence of V A. B. (Seal) 

H.T. $ CD. (Seal) 
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certify, that 1 have received of the said A. B. all his property, 
estate and effects: and also all his books, papers, accounts, 
bonds, notes, and evidences of debt as mentioned on his sche
dule. H. T. 

WITNESS, X. Y. 

The paper next presented is the trustee's bond with security 
to be approved by the commissioners (or the court) the same 
form being used by both the provisional and permanent trustee. 

[No, 4 . ] 
(TRUSTEE'S BOND. J 

KNOW ALI* MEN BV THESE PRESENTS, THAT WE, H. F. and 
W.B. of county, are held and firmly bound unto the 
State of Maryland, in the sum of dollars, money of the 
United States, to be paid to the said State, or to'its certain attor
ney or assigns, to which payment well and truly to be made and 
done, we bind ourselves, our heirs, executors and administrators^ 
jointly and severally, firmly by these presents, sealed with our seals, 
and dated this day of in the year eighteen hundred 
and 

WHEREAS, the Commissioners of insolvent debtors for the 
city and county of Baltimore have this day appointed H. T. 
provisional trustee to take possession for the benefit of the 
creditors of A. B. an insolvent debtor of county of all 
his property, estate and effects, books, papers, accounts, bonds, 
notes and evidences of debt, agreeably to the directions of the 
act of the General Assembly of Maryland, entitled, "An act re
lating to insolvent debtors in the city and county of Baltimore;" 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, that if 
the above bound H. T. do and shall well and faithfully per
form the duties required of him as provisional trustee afore
said, and preserve, dispose of, transfer, convey and deliver to 
such person, and in such manner as the aforesaid Commission
ers shall appoint and direct, all the property, estate and effects, 
books, papers, accounts, bonds, notes and evidences of debt 
which he shall receive, or which shall be conveyed, transferred 
or delivered to him as trustee aforesaid; and in all respects obey 
and perform the lawful orders and directions of the said Com
missioners in the premises, then the above obligation to be void, 
otherwise to remain in full force and virtue. 

Signed, sealed and delivered 1 
in the presence of > 

P.X. 5 H.F. (Seal) 
W. B. (Seal) 

Digitized by 



FOftMS USED B t INSOLVENTS, iYl 

And lastly the commissioners grant to the applicant a certifi
cate of his personal discharge of which the following ii the 
usual form; 

[No. 5.] 
CPERSONdL DISCHARGE J 

BALTIMORE, SOT. 
On application 6f A. B. of Baltimore by petition 

in writing to us, the subscribers, commissioners of insolvent 
debtors for the city and county of Baltimore, stating that he is 
now actually imprisoned* in Baltimore county, and praying to us 
to grant to him the benefits of the Insolvent Laws of this state, 
a schedule of his property and a list of his creditors, on oath, 
as far as he can ascertain them, being annexed to his petition, 
and the said A. B. having satisfied us by competent testimony 
that be has resided two years next preceding the time of his ap
plication, within the State of Maryland, and we having appoint
ed H. T. provisional trustee for the benefit of the creditors of 
the said A. B. and the said trustee having given bond with secu
rity, approved by us, for the faithful performance of his said 
trust, and the said trustee being in possession of all the property 
of the said insolvent debtor, and the said A. B. having also given 
bond with security approved by us, for his personal appearance 
before us; at our office in the city of Baltimore, on the "'*; 
day of next, to answer such interrogatories as may be pro
pounded to him by any of his creditors, and also for his person
al appearance before Baltimore county court on the day of 
next , to answer such allegations as may be filed against 
him by any of his creditors, and the said A. B. having before us 
taken the oath directed to be taken by the said' insolvent laws 
for the delivery up of his property. 

THESE ARE THEREFORE TO CERTIFY, That we have this day 
granted a personal discharge to the said A. B. 

Given under our hands this day of hi the year one 
thousand eight hundred and 

E.L.F. £8 
L.E. 3 'ir-

,' No established form is observe)) in framing interrbgfi^ti^ 
against an applicant—the caption is generally as follows. 

"Interrogatories to be propounded to A. B. an applicant 
for the benefit of the insolvent taws of Maryland, by C. D. one 
of his creditors, to." 

•See page 234,225. . 
27 
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„ The caption of ike answers to mtarrogatories,fbr the most 
partis, 

"The answers of A. B. an applicant, Ac. to the interrogato
ries filed against him by C. D. one of his creditors." 

Which answers must be on oath. 
The rules which the commissioners have established for tike 

regulation of their proceedings will point out with clearness 
land precision the further measures to be taken by either appli
cants or creditors in the prosecution of their respective designs; 
those rules which merely concern the Clerk, in his relation to
wards the commissioners will be omitted. 
RULES OF PRACTICE HI the Court of Commissioners of Insol

vent Debtors, for the City and County of Baltimore. 
, 1st All papers intended to be presented to the court, shall 
first be handed to the clerk, whose duty it is to examine the 
same and upon finding them correct, to fill up the blanks and 
hand them to the commissioners for their supervision, and in or
der that their signatures may be affixed to them, and that the 
proper oath may be administered to the applicant 

2nd. Relates to the clerk. 
3rd. In the examination of a case on interrogatories if there 

be counsel on both sides, the counsel for the applicant shall read 
the interrogatories and the counsel for the creditors, the an
swers, alternately as they occur. After a full perusal of the 
jsame jf the creditors wish a more detailed examination, and the 
same be considered requisite by the commissioners, the appli
cant may be sworn and examined orally by the commissioners 
and the counsel. 

If the written answers be not sufficiently explicit, the credi
tors may file written objections to the same, shewing their insuf
ficiency—upon the approval of which written objections by the 
commissioners, the applicant shall he directed to file further an
swers on or before a aay by the commissioners to be specified. 
As-the commissioners do not wish to be made witnesses in any 
subsequent proceedings, either for or against an applicant ex-
aminqfl orally before them, any person or persons wishing to 
make use of such oral testimony thereafter, should have it com
mitted to writing at the time of the delivery thereof and filed 
nmong the papers in the cause. 

4th. The commissioners can examine on oath, by them to be 
administered, no persons other than the applicant, and the per
sons to whom he may have made conveyances—unless both the 
parties or their counsel agree that such testimony shaV be taken 
before the Board of commissioners. 
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5th; Interrogatories may be filed at any time before the cons-
imssaoners make their final report to the county court ' 

• 6th; Additional schedules on oath may be fifed at anytime 
ppcvious to the making of the final report. 

TtiK The question of residence may be examined into at the 
t ine of application before a personal discharge shall have been 
granted as well as subsequently on interrogatories. 

8th. The commissioners will receive and examine1 any writ-l 

ten evidence or papers which may be presented to them either 
by the applicant, the creditors or the counsel of eHhehparty, in 
afl cases wherein such evidence may tend to enable them to 
make a correct report upon the case. 

9&. The commissioners will in no*case direct' their eterk, 
to withhold from or furnish to the Editors of newspapers, ar 

weekly list of applicants fdr the benefit of the Insolvent Lews. 
Although the publication of such weekly lists has- now become i 
a- custom, the. furnishing of them has never been an oftcial act 
of the Board, and involves the responsibility of the Editors 
alone, who cause a list of the applicants to be taken from the 
docket, or induce the clerk to furnish a copy of the same at his" 
own discretion. And as the commissioners are not legally bound1 

either to give or withhold such catalogues, they refrain from 
miking any order or giving any instructions relative thereto, < 

lOth* Pending an application for the benefit of the: Insolvent 
laws, the commissioners, previous to the report on a final hear '̂ 
ing, will not entertain jurisdiction in a second petition or grant' 
a personal discharge thereon. • . • • • ! 

11th. Refers tothe clerk. ' 
12th. On filing answers to interrogatories exhibited against an 

applicant, whose schedule does not comprise debts amounting in 
all, to 0200, the applicant shall be required to pay six dollars 
only. 

tfth. Relates to the clerk 
14th. In all cases wherein interrogatories shall be filed against! 

an applicant after the day appointed for his personal appear* 
aace—the clerk shall serve or cause to be served, a copy there
of on such applicant personally, on ox before a day to be named' 
thereon, and shaH in writing return the same with the date of. 
snob service endorsed on the original, and the answers thereto 
shall be filed on or before a day to be specified in such copy. 

Ifth. In order to obtain a second hearing ou a case upon 
which the commissioners may have reported unfavourably, the* 
applicant shall present a special petition, stating all the .facts, 
and shall satisfactorily answer the interrogatories (if any) Hied 
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subsequently to his first application: and if in addition to themv-
•wers of the applicant to the interrogatories so exhibited, he 
were orally examined and an unfavorable report were made on 
the ground of fraud as established in the opinion of the com
missioners, he shall clear himself from such suspicion of fraud 
before any proceedings can be had on his second application, 
which shall be by petition, schedule, &c. precisely as in the 
case of an original application. 

16 th* The commissioners may make final reports of three 
different kinds, according to the nature of each case. 

1st That the applicant hath acted fairly and bona fide. 
2nd. That he hath not acted fairly and bona fide. 
3rd. That he hath not complied with the terms and condi

tions of the insolvent laws, either in not aemoering the tnferro-
gatorim filed against ntm, or in not appearing on the day ap
pointed therefor. 

17th. 'In all cases in which the commissioners may not be pre
pared to make a final report, they will continue or postpone 
the same, and will make a special report stating their inability 
at that time to ascertain whether or not in the cases specified, 
the Insolvent Laws of Maryland have been complied with. 
, 18th. Such applicant shall give notice of such continuance or 

postponement, by setting up a notice thereof at the Court-house 
door or by causing a publication, of the same to be inserted in 
one or more of the newspapers, printed in the city of Balti
more as the commissioners may direct. 

19th. The commissioners will affix their signatures to the fol
lowing papers, when approved of. 

1st To the appearance bond. 
2nd. The schedule. 3rd. The notification. 
4th. The certificate of personal discharge, 
20th. Any individual having the recommendation of a major

ity of the creditors in value, may be appointed permanent trus
tee at any time before the day specified for the personal appear
ance of the applicant: subsequently to that day, the commission* 
era will make such appointment without special regard to the 
amount due or owing to the parties making such recommendation: 
provided they approve the bond of such permanent trustee. 

21st The commissioners will retain in their office a duplicate 
of the order given by them on the provisional trustee to oeliver 
to the permanent trustee the property, effects, &c. of the appli
cant in his possession. 

22nd. On the service of such order mentioned in the afore
going rule, on the provisional trustee, and upon his refusal to 
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Mirer ovet to the permanent trustee the effects, Ac. of the ap
plicant in his hands, and on oath of such refusal being produced, 
m order that an attachment may be obtained, the commissioners 
will make a special report to the court, accompanied by such 
oath* 

. 3Srd. Where an applicant upon whose case a favorable report 
shall have been made, fails to obtain the benefit, because of his 
non-appearance before the court on the day of final hearing, in 
order tnat he may not incur the penalty, incident to the forfei
ture of his bond, and may obtain a final release, he must present 
a petition to the county court who will grant a continuance or 
not, as they may think proper, on terms by them to be speci
fied. -

24th. No case on which the commissioners may have made a 
final report can be a second time investigated, or proceedings be 
had therein before them, unless in pursuance of tne act relative 
to the second petitions of applicants, (see act of 1822, c, 102, 
§ 1.) or unless such case be remanded to the commissioners by 
the; county court 

25th. After the impetration of a personal discharge, an appli
cant shall not be allowed to Withdraw his papers, unless the 
clerk of the county court will certify that bail bond and a pow
er 01 attorney have been filed in the suit, or special bail entered 
thereon in pursuance of the act of 1819, c. 84, § 3. 

26th. The clerk of the commissioners shall give no order to 
bring a debtor out of jail, unless the fees of the Board shall 
have been first paid to mm, or unless he be specially directed so> 
to do by one or more of the commissioners. 

27th. The penalty mentioned in the appearance bend is gene
rally double the amount of debts returned upon the applicant's1 

schedule, and in determining upon the amount of the penalty of 
the trustee's bond, the Board have regard to the amount of pro
perty retained or likely to be placed in the hands of the provi
sional trustee. 

28th. When interrogatories have been filed, and even where 
the case has been investigated, if before the final report of the 
commissioners, all the interrogatories filed shall have been or* 
dered to be withdrawn by the party, filing them or his attorney 
in person or in writing, the opposition of the creditors will be* 
considered as abandoned, ana a favorable report will be made 
upon the case. All papers which may have once been filed, 
although afterwards marked "withdrawn," yet remain in the 
office. 
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89tii» The following is a table of the feet to which the com* 
niissioners and their clerk are respectively entitled. 

1st. On all applications wherein the list of debts due or ow
ing by the insolvent, amounts to $500 or more. ; 

Each commmksioner receives, - * $& • 15 
The clerk, - . . • ; - 1' I 

$16 
2nd. On all applications wherein such Bst dote not 

amount to $500. 
Each commissioner, - - - $8 6 
Clerk, - - - - - 1 1 

3rd. When sueh list amounts to $200 or more, and 
interrogatories shall hare been filed against the appli
cants on filing his answers to the same, he shall pay, 
each commissioner, - - - - - ;$5 $15 ' 

4th. When such list embraces debts the total amount 
of which is less than $200, the applicant shall pay > 
each commissioner, - - * - - $2 $ 6 

The clerk when furnishing copies of papers to persons apply* 
ing for the same, makes the usual charge per page* 

30m. Where a creditor has had socurei to nim the debt due 
or owing to him by the applicantyby deed, mortgage, bill of sale, 
or any other conveyance or transfer of money or property by or 
from any applicant, which conveyance, &a on the face of the 
transaction, or by such examination, as the conptiasionein may 
be enabled to make, in the case, shall clearly and indubitajbly 
appear to be fraudulent, or to coine within the law, vacating all 
such conveyances or transfers, /or undue prtfehnce, suchiitdfc 
tor or creditors shall be taken and considered in the recommen
dation to appoint a permanent trustee, or for any other purpose, 
as to all intents, a creditor to the amount so due from such ap 
plicant (and so attempted to be secured) the same as if such con
veyance or transfer had not been made. But when such *pa-
veyance or transfer shall not clearly and indubitably appease to 
he fraudulent or as on undue pnferenoerihen such creditor shall 
be considered as satisfied to me amount so conveyed or trans* 
ferrcd, and as interested or not in the afairs of said applicant, as 
there may or not be a balance still dye or owing to bin. 

31st In conformity to the 25th of the aforegoing rules* and 
the principle therein stated, no applicant, being in custody under 
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a warrant, && of a justice of itiw peace can withdraw his ap-
pUcatian^ until se cunty hath fceen given in the cause before the 
justice in like manner, as is required in the cases embraced with
in the 3rd. sec. c. 84,1819. 

JfcJet of Bakinme Comity Court, in relation to huobents. 
Rule 63. In cases where allegations shall be filed by any cre

ditor against an insolvent debtor, the clerk shall issue a subpaena 
requiring such debtor to answer—which shall be returnable on 
the first day of the next succeeding term. 

64. Every trustee appointed by the court under the act for 
(he relief of insolvent debtors—and the general supplements 
thereto shall execute a bond with sureties lor the due perform
ance of his trust within ten days after such appointment 

65. Trustees under the insolvent laws may sell any real es
tate or chattels real transferred to them in trust, at public auc
tion in such parcels as they shall deem most convenient and ad
vantageous after giving at least three weeks notice in two or 
more newspapers of the city of Baltimore, of the time, place, 
and terms or sale—which shall be that the purchaser or purcha
sed shall, at tiieir option pajr the purchase money on the day of 
sale or give bonds or notes'with security to be approved by the 
trustee for the payment of one half of the purchase money with* 
interest within six months, and the remaining half with interest 
within twelve months from the day of sale: and on receipt of 
the whole of the purchase money, such trustee shall execute' 
conveyances to the purchasers; and such trustee may sell any 
{Personal property so transferred to him at public auction, after 
giving at least ten day's notice in some newspaper, printed in 
the city of Baltimore: and purchasers at such sales to the amount 
of thirty dollars or upwards, may be allowed a credit of six' 
months, on giving such security as the trustee shall approve. 

«66\ The trustee of any insolvent debtor before he proceeds 
lb declare a dividend of amy effects of such debtor,' shall gift! 
notice to Hie creditors by advertisement in some newspaper In 
the city of Battimore,1o produce to him their claims properly' 
authenticated on or before a day to he stated in sueh advertise
ment wMch shall be at least three weeks after the first insert 
tion of such advertisement, where the creditors all reside within1 

this state. 
Add in cases where any of the creditors reside out of this 

state, saefc day shall be fixed at least two months after such first' 
insertion. 
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AN ACT 
To provide for the relief of Insolvent Debtors from tmprwon-

ment for costs in certain cases, passed February 19th, 1891. 

Be it enacted by the General Assembly of Maryland, That 
any insolvent debtor, who may apply for a personal or final dis
charge, under the laws of this state, providing for the relief of 
insolvent debtors, shall be entitled to include in the schedule of 
his debts, all costs adjudged on which shall accrue after judg
ment rendered in any penal action against him.—And to be re
lieved from the payment thereof in the same manner, and upon 
the same conditions, that he may be discharged from the debt* 
by him contracted: Provided, always, that the penalty imposed 
by the judgment in such action shall have been first remitted by 
the Governor and Council of this state. 

A FURTHER SUPPLEMENT 
to the act entitled, An Act for the relief of sundry Insolvent 

Debtors, passed February, 1831* 
SEC 1. Be it enacted by the General Assembly ofMaryUmdy 

That from and after the passage of this act, it shall not be ne
cessary for any person who may apply for the benefit of the in
solvent laws of this state, to produce before the county 
court, or any judge thereof, or any judge of the orphans* 
court, or commissioners of insolvent debtors, where such appli
cant resides, any evidence of his confinement in jail; but the 
said court, judge or commissioners, as the case may be, shall 
proceed in all respects, as if such evidence had been produced. 

SEC. 2. And be it enacted, That it shall be the duty of the 
county court, or any judge thereof, or any judge of the orphans* 
court, or commissioners of insolvent debtors, to whom applica
tion may hereafter be made by any person, lor the benefit of the 
insolvent laws of this state, such applicant having complied with. 
the provisions of the insolvent laws of this state, in every par
ticular, except producing evidence of his confinement in jail, 
to grant tp such applicant, in writing a personal discharge from 
arrest on any civU process, until the return day of such appli
cant's insolvent papers. 

S E C 3. And be it enacted, That it shall be the duty of every 
sheriff, constable,, or other officer of this state, upon the araest 
of any defendant, ona capias ad respondendum, capias ad satisfa
ciendum, or any other civil process, and the said defendant be
ing unable, or refusing to satisfy the claim on which, said process. 
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was issued, to produce the body of said defendant, before the 
county court, or some judge thereof, or some judge of the or
phans9 court, or commissioners of insolvent debtors of the 
county where the said defendant resides, and then and there 
tender to said defendant an opportunity to comply with the pro
visions of the insolvent laws of this state, except producing evi
dence of his confinement in jail, and upon the said defendant 
being unable, or refusing to comply with the provisions of the 
insolvent laws as aforesaid, and not otherwise, the said sheriff 
constable, or other officer snail be authorized to proceed with 
said defendant, as if this act had never passed. 

AN ACT 
To abolish imprisonment for debt on certain judgments rendered 

by justice* of the peace. 
Be U enacted by the General Assembly of Maryland, That 

from and after the fourth of July next, it shall not be lawful for 
any justice of the peace, or Courts of Justice, on the affirm
ance of any judgment of a justice of the peace, to issue a ca-
Sias ad satisfaciendum, or execution against the body of any 

ebtor, who may have been a bona fide resident of the state one 
year, and of the county where the judgment may have been 
rendered four months, on any judgment rendered by a justice of 
the peace for any debt not exceeding thirty dollars, contracted 
after the date aforesaid. Provided, That nothing herein con
tained, shall be construed to prevent the imprisonment of any 
person against whom fraud has been alleged and proved. 

38 
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Tp THE 

DECISIONS OF THE COURT OF APPEALS OF MARYLAND, 

AND OV THE 

SUP£E$fE COURT OF THE UNITED STATES. 

ACTION. 

An action may be maintained 
in the name of an insolvent 
debtor, unless there wis a 
trustee appointed who* has 
accepted the trust, and to 
whom a deed has been ex
ecuted.—Kirwan v* LaUmf, 
84, (Md.) 

(By act of 1887, c. 70, the trus
tee may sue in his own name 
or in that of the insolvent, 
p. 81.) See Title Trover. 

ALLEGATIONS.—By a cre
ditor against an insolvent 

• debtor cannot be removed 
under a suggestion, to an ad
joining county for trial.— 
Michael v. Schroeder, et al 
84 (Md.) 

APPEAL.-—An appeal does 
not lie from the refusal of the 
county court, on motion of 
an insolvent, to grant a rule 
on the trustee of such insol
vent who had given the usu
al bond, requiring him to 
shew cause why his appoint
ment should not be revoked. 
—Cha$e v. Qlenn, 87, (Md.) 

ASSETS.—The assets of in-

.solvents are distributable ac
cording to equity.—McQuU 
loh v. Da$hiel9y Admr. 87, 
(Md.) 

1. ASSIGNMENT.—The vo-
. luntary assignment mention
ed in the case of United 
States v. Hooe, 3 Chranch 
7% seems to have been ad
mitted to mean an assjgn-

. ment made without compul
sion of law, and no* an as
signment without considera
tion.— U. S. v. ffoee,p. 80, 
Sup. Or. 

2. To render void a deed of 
assignment by an insolvent 
it must be made with a view 
and under the expectation of 
becoming an insolvent debt
or, and with an intent there
by to give an undue and im
proper preference.—(Mary-

13. An assignment made by an 
insolvent through coercion 
of the insolvent laws, is not 
an undue and improper pre
ference. Before a final re
lease can be obtained, the 
trustee must certify to the 
court, that he has received all 
the property contained in the 
insolvent's schedule;—lb, 
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4. An assignment of property 
by a debtor to a creditor with 
a view or under an expecta
tion of becoming insolvent, 
is made void by the act of 
1812, c 77, { 1, (of Mary
land,) only for the purpose 
of vesting the property in 
the trustee of such debtor 
for the benefit of his general 
creditors.—Hording v. &e-
teuton, 86, (Md.) 

6. A provisional trustee is not 
authorized to assign the in
solvent's judgments, and 
where one purchased such a 
judgment from that trustee, 
and collected the amount, 
he is answerable for the 
amount received by him, to 
the permanent trustee in an 
action for money had and 
received.—Srown v. Brice, 
Trutleeof Guttles, 87, (Md.) 

6. It is not declared by the act 
of 1805, c. 110, or 1807, c. 
09, that a deed of assignment 
or any other set of undue 
preference is fraudulent, or 
inoperative to pass the pro
perty: such deed Berves to 
deprive the insolvent of the 
benefit of the insolvent laws, 
but does not operate to the 
prejudice of the preferred 
creditor.—-OiMagt if Cketter 
v. JVlcAoJio* Sf William, 84, 
(Md.) 

(But by the law (of Md.) of 
1818, c. 77, and 1816, c. 381, 
such assignments are made 
absolutely void, and the pro
perty intended to be convey
ed, vested absolutely in the 
trustee. Vide p. 68, Title 
Conveyances, and p. 27,30.) 

B. 

BAIL. 

Upon a return of non est, to a 
ca. sa» issued upon a judg
ment in the appellate court 
of Maryland, the special bail 
of the defendant, suggested 
to the court, that defendant 
was a citizen of the state of 
Pennsylvania, and had com
plied with the laws of that 
state relative to bankruptcies 
and bankrupts—had;obtain
ed a certificate, &c. all which 
appeared to the court by the 
record of the proceedings 
produced.—The special bail 

> in the action was by such 
certificate discharged from 
hit undertaking for the de-
fendan Lf-iforruMV. Fotmr, 
83, (Md.) 

Bonds with condition for the 
appearance of insolvent 
debtors made to the state as 
obligee are sanctioned by 
the uniform practice of twen
ty years, although the act of 
assembly, under which they 
are required to be executed 
contains no specific provision 
for making them to the state, 
and the creditors may bring 
suits on them for their use, 
though not expressly authori
zed by law to sue.—&are use 
oft Sfc. v, Wiertted, 87 (Md.) 

C. 

CONSTITUTIONAL LAW. 

1. Since the adoption of the 
Constitution of the United 
States, a State has authority 
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to pass a bankrupt law, pro* 
Tided such law does not im
pair the obligation of con
tracts, within the meaning of 
the Constitution, Art. 1. $10, 
and provided there be no 
act of Congress in force to 
establish a uniform system 
of bankruptcy, conflicting 
with such law. Sturges v. 
Crouminskitld, 90, 91. 
(Sup. Ct.) 

% Whenever the terms in which 
a power is granted by the 
Constitution to»Congress or 
whenever the power itself 
require that it should be ex
ercised exclusively by Con
gress, the subject is as com
pletely taken away from the 
State Legislatures, as if they 
had been expressly forbidden 
to act on it.—id. 91. 

3. The power granted to Con
gress of establishing uniform 
laws on the subject of bank
ruptcies, is not of this de
scription.—-lb. 92. 

4. The right of the States to 
pass bankrupt laws is not ex
tinguished by the enactment 
by -Congress of a uniform 
bankrupt law throughout the 
Union. It is only suspended 
so far as the two laws con
flict.—lb. 93. 

6. The obligation of » contract 
and the manner in which it 
may be impaired, defined.-— 
a. 94. 

6. The obligation of a contract 
is not fulfilled by a cessio 
bonorum: nor can the States 
constitutionally introduce in
to the bankrupt laws enact
ed by their Legislatures, a 
clause discharging the obli

gation the bankrupt hit en
tered into.—J&. 96. 

7. Distinction between a law 
impairing the obligation of 
contracts and a law modify
ing the remedy given by the 
Legislature to enforce the 

• obligation.-*—iJ. 96. 
8. A State bankrupt or insol

vent law, (which not only lib
erates the person of the debt
or but discharges him from 
all liability for the debt) so 
far as it attempts to discharge 
the1 contract is repugnant to 
the Constitution of the U. S. 
and it makes no difference 
in the application of this 
principle whether the law 
was passed before or after 
the debt was contracted.—-
McMillan v. McNeill, 101. 

9. An act of a State Legis
lature which discharges a 
debtor from all liability for 
debts contracted previous to 
his discharge, on his surrend
ering his property for the 
benefit of his creditors, is a 
law impairing the obliga
tion of contracts within the 
meaning of the Constitution 
of the U. S. so far as it 
attempts to discharge the 
contract, and it makes no 
difference in such a ease that 
the suit was brought in a 
State court of the Stale of 
which both the parties were 
citizens, when the contract 
was made and the discharge 

k obtained and where they con
tinued to reside until the 
suit was brought.-—l^amm' 
and Mechanics' Bank v. 
Smith, 102. 103. f Sup. Ct.) 
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W. The po*eir 9/ Congress "to 

establish uniform laws on the 
subject of bankruptcies 
throughout the U. S." dqes 
notcflcolude the rigiit pf the 
(Stales to legislate on ,{he 
•same subject, except when 
the power is actually exer-
eised by Congress and the 
fixate Jaws conflict with thpse 
jof Congress—0£4kn v. 
Sorndtn, p. 120. 122. m. 
2KB. (Sip. €*.) 

Hi A bankrupt or insolvent 
• law of Any State which dis
charges both the person of 
the/debtor and Jus future ac
quisitions of property is not 
•Ja law impairing the obliga
tion of contracts," so far as 
respects debts contracted 
subsequent to/the passage of 
such law.—id. 130. 130. 
20*. 

Id. But a certificate of dis
charge under such a law can
not be pleaded in bar of an 
action brought by a citizen of 

.another State, in the courts 
of the U. S. or of any other 
State than that where the dis
charge was obtained.—75. 
133.199.301.202. 

13. The States have a right to 
regulate ov abolish imprison
ment for debt as a part of 
the remedy for enforcing the 
•performance of contracts.— 
Mattm v, Haile, 207. (Sup. 

' 14. Where tbe condition of a 
bond for the jail limits, in 
Rhode Island, required the 
party to remain a true prison
er in the custody of the 
keeper of . the prison, and 
within the limits of the pri
son "until he shall be lawful-

ly discharged, without com
mitting any manner of escape 
or escapes during ĥe time 
of restraint, then this obliga
tion to be void or else to 
remain in 4U11 force and vir
tue:11 ffcWS, that the dis
cbarge under the insolvent 
jaws of the State, obtained 

. from the proper court, in pur-
suance of a resolution of the 
Legislature, and discharging 
.the party from all his debts, 
&c. and "irom all imprison
ment, arrest and restraint of 
his person there,fpr," was a 

. lawful discharge, and that 

. his going at large under it 
was no breach of the condi
tion of the bpnd.—JR. 206. 

CERTIFICATE. 

JSee EviDENqu, 3* 

CONVEYANCE. 

1. Where an insolvent wasdis* 
charged under the insolvent 
law of 1794, the conveyance 
by the sheriff pf his land was 
held to; be valid,, although the 
schedule transmitted to the 
county court by the justices, 
was.not signed or submitted 
by the insolvent or the jus
tices.*— Chaplain v. Short, 83. 
(Md.) 

Vide INSOLVENT I^w, J,. 

2. A. deed executed to A. as 
trustee of an insolvent debt
or for real or personal pro
perty, was held not to, be ev
idence to prove that A. was 
eligible as a candidate for 
the office of Sheriff.—Hutch-
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Uon v. Tilde* Sf BordUy, 
€3. (Md.) 

Vide Evtanrcn, 1. > 

3 . Where conveyancer had 
been made to {particular cred
itors in Contemplation of in
solvency, they Were held to 
be undue and improper pre
ferences) and therefore Void 
uridei'the act of 1800. c.44. 
—Monro v. GUtings & Smith, 
84. (Md.) 

See ASSIGNMENT, % 3, 4,6, 
and 6; -

DISCHARGE. 

A discharge under the act of 
Assembly of Rhode Island, 
of 1756, from all debts, du
ties, contracts, and demands, 
outstanding at the time of 
such discharge, upon sur
render of all the debtors pro
perty will net protect him 
against a debt contracted in 
a foreign country: nor will 
such a discharge tender his 
answer as defendant iti chan
cery, or his deposition evi
dence against his co-defend
ant.—Ctortft Bate.' T, Van 
Rwudyk, 89. (Stqict.) 

2. A discharge of an insolvent 
under tie act of 1774, c. £8. 
will not release him of m debt 
contracted subsequent to the 
passage of that act, although 
both himself and his: credi
tor were citizens of this state 
at the date of such discharge. 
Gordon r. Thtrner, 85. (Md.) 

SWBML. 

= Evtnsira, 8. i 
, < ' . '>. 1 - . . • - • <• 

When there is no final dis
charge, the petition of the 
insolvent, and all the pro
ceedings under it, are inef
fectual and void, and the 
property will be divested out 
of the trustee and revert to* 
the petitioner, and vest in 

: him by operation of law as 
a resulting trust, the drigiual 
object of the trust having 
failed^ and will be liable to be 
operated otit and afiacted 
Under the general laws as the 
property of the petitioner^— 
Kennedy T.Bogg$iB6L (Md.) 

See CONTRA. Law of 18lo\ e. 
84, p. 78. 

See PROMISE. 

E. 

EQUITY. 

^eOdARANTt. .Assets., f 

&e DiscnARCft ; 

EVIiMElWJfc. ' : 
•> • • ' '•••, - i * . i 

h BvaiesJeet A deed executed 
to A* as trustee of ani insol
vent fer reali < and • <peweoal 
prbeferty was held «ot<4* be 
evidence to J>reite that A. 
was eligible as a.Candidate 
for the office of Sheriff,— 
Hutchison •» OHlden $ Bord* 
fey, 83. (Md.) 

2. No person cam set ^ his 
discharge under an insolvent 
law* to disaffirm his fsior 
actse declarations made by a 
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defendant before and after 
his discharge under an insol
vent law, may be given in 
evidence against him.—Dor-
« y v. Gaeeaway, 84. (Md.) 

See REPLEVIN. 

See DISCHARGE. 

& The certificate of the justi
ces of the peace of their pro
ceedings under the act of 
1774; c. 28, relative to insol
vents! fa fc*t(f evidence of the 
facts it contains, and a party 
chiming under such pro
ceedings is not compelled to 
prove such facts aliunde the 
certificate.—Winingder v. 
DiffenderjFer>$ lessee, 85, 
(Md*) 

See INSOLVENT LAWS, 3. 

6 . 

GUARANTEE. 

A. Endorses notes for B. upon 
the faith of the guaranty of 
C. When G. the guaranty 
is insolvent, a. court of equi
ty will not decree the money 
raised for his indemnity to 

- be paid to him withoutsecu-
rity, that the debt to the 
' principal creditor shall be 

• satisfied.-—Ifcuei v. Clarkt 

89. (Am. et.) 

>.''-\ • V - • v 
IMPRISONMENT-

Imprisonment of the debtor is 
no part of the contract, and 

he may be released from im
prisonment, without impair
ing its obligation.—Sfarget 
r.Croutointhteld.(8up.ct.)9& 

The States have a right to re
gulate or abolish imprison
ment for debt, as a part of 
the remedy for enforcing the 
performance of contracts*— 
Mason v. Haile, 207, 208. 
(«m. Of.) 

(Vide act of Maryland 1830-31, 
p. 224, Appendix.) 

INSOLVENT LAW. 

See STURGES V. GROWNIN-
SHIBLD, 90,91, 100. 

A state bankrupt or insolvent 
law, (which liberates not the 
person of the debtor only, 
but dischargee him from ul 
liability for the debt) so. far 
as it attempts to discharge 
the contract, is repugnant to 

> the constitution of the United 
States; and it makes no dif
ference in the application of 
this principle, whether the 
law was passed before or 

• after the debt was contract
ed.--M'MUla* v. ifNeiU, 
p. 102. (Sep. O.) 

2. Where an insolvent was 
discharged under the insol
vent law of 1794, the con
veyance by the Sheriff of his 
land was held to be valid, 
although the schedule trans
mitted to the county court 
Iry the justices was not sign
ed or submitted by the insol
vent or.by the justices*— 
Chapline v. Shoot, 83. (Md.) 

3. Whether the proceedings 
under insolvent laws are iia-
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We to ail objections incident 
to those of other special and 
limited authorities.—- Win~ 
ingder v. Diffenderffer's Les
see, 85: (Md.) 

See PROPERTY, 2. 

The time when a person be
comes an insolvent under the 
insolvent laws, is when he 
files his petition for the bene
fit of those laws.—Gordon v. 
7W*er,85, (Md.) 

See ASSIGNMENT, 3. 

The court of appeals of Mary
land* has adopted and consi
ders itself bound by the de
cision* of the Supreme Court 
of the United States respect
ing state insolvent laws.— 
State use of Rogers v. Krebs 
et al. Garnishees of Home, 
66. (Md.) 

L. 

LIEN. 

1 The United States have no 
lien on the real estate of their 
debtor, until suit brought or 
bankruptcy or notorious in
solvency has taken place, or 
being unable to pay all his 
debts, he has made a volun
tary assignment of all his 
property, or having abscon
ded, his property has been af-
tached, byprocess of law.— 
U. S. v. £006,89. (Sup. ct.) 

8 The provision of the fifth 
section, of Act of Congress 
1803, c. 84, for the relief of 

89 

insolvents of the District of 
Columbia, (viz. that "no pro
cess against the real or per
sonal estate of the debtor 
shall have any effect or ope
ration, except process of ex
ecution or attachment in the 
nature of execution, which 
shall have been put into the 
hands of the marshal, ante
cedent to the application,") 
cannot nullify the effect of a 
lien acquired by a creditor 
on the personal property of 
the debtor in .this state, where 
such creditor had, before the 
application of the debtor fo-
the benefit of that law, delir 
vered to the sheriff in this 
state a writ of fi. fa. against 
the property of such debtor. 
—Lilly v. Magruder, 87. 
(Md.) 

LIMITATIONS.-£eeobliga-
gation of contracts, 8. 

OBLIGATION OF CONTRACTS. 

Obligations of contracts:—de
fined in Sturges v. C. 94, 96-

See Constitutional Law, 1,9,11. 

2 • not impaired by sta
tutes of limitation and usury 
laws, unless retroactive in 
their effect.—Sturges v. 
Crown, p. 100. (Sup. ct.) 

3. The obligation of a contract 
is not fulfilled by a cessio bo-
norum.—io. 95. See Dis
charge. 

PAPER MONEY. 
The prohibition in the consti

tution against the states mak-
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ing any law impairing the ob
ligation of contracts, does 
no textend to paper money 
or tender laws, because these 
subjects are expressly pro-

• vided for—nor is it limited to 
instalment or suspension 
laws, because the terms of 
the prohibition are general 
and cbmprehensive, and es
tablish the principle of the 
inviolability of contracts in 
every mode.—Sturges v. 
Crowninshield, 98. (Sup. ct.) 

PROPERTY. 

1 Acquired by an insolvent af
ter he has been legally dis
charged under the insolvent 
law of 1774, c. 28, other
wise than by gift, devise, be
quest or in a course of dis
tribution is not liable for or 
subject to debts contracted 
prior to his discharge: and if 
such property is liable it Can
not be affected by fi. fa. for 
without a sci. fa. having pre
viously issued, if a year and 
day have elapsed.—Pollitt v. 
Carsons, 84, (Md.) and the 
note* 

2 There is no adequate provi
sion in the general insolvent 

r laws (of Md.) for disposses
sing an insolvent of his pro
perty, from the time of his 
application for relief—«a pro
visional trustee appointed 
under the act of 1816, c.22, 
§ 2, is to take possession of 
the insolvent's property—but 
no power is given to him (by 
that act) to recover such pro
perty from third persons— 
when that is to be done, 

there being no permanent 
trustee, the name of the in
solvent must be used. Gor
don v. Turner, 85, (Md.) 
(but see contra Act of Ma
ryland, 1827, c. 70, by which 
he is authorised to sue in his 
own name.—p. 81.) 

3 A provisional trustee is 
bound when demanded to 
deliver over to the perma
nent trustee the estate and 
effects of the insolvent.— 
Williams v. Ellicott, 86, 
(Md.) 

4 If the provisional trustee 
were entitled to a reasonable 
compensation for his servi
ces as such (quere if he were 
so entitled,) he forfeited any 
claim which he might so 
have had by refusing to de
liver over the estate and ef
fects to the permanent trus
tee.—lb. 

5 For the same reason he is 
liable for interest on the 
amount of funds in his 
hands.—lb. 

PRIORITY. 

1 In cases of insolvency, the 
U. &. are not entitled to pri
ority of payment, unless the 
insolvency be a legal and 
known insolvency manifest
ed by some notorious act of 
the debtor pursuant to law.— 
Prince v. Bartlett, 89. U. S. 
v. Fishery et al. 89, and Con-
ardv. the Atlantic Ins. Co. of 
New York, 208. 

(The discussions on the sub
ject of the priority of the U. 
S. in case of insolvency, &c. 
will be found collected in 
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note A. to the case of U. 
$. v. Howland, 4 Wheaton, 
108—119.) 

2 In the case of Williams v. 
Ellicott, it is made a ques
tion whether the U. S. in 
case of a delivery by a provi
sional trustee of the estate 
and effects of an insol
vent to the permanent trus
tee, could maintain their 
right of priority so as to sub
ject the provisional trustee to 
personal liability, 86. (Md.) 

PROMISE.—A promise by a 
debtor after his discharge 
under a bankrupt law, to pay 
a prior debt, waives the dis
charge, and the debt is a 
sufficient consideration for 
the promise.—The promise 
must however be express, 
if a condition be annexed to 
it, the condition must be 
complied with.—Yates Ad
ministrator v. HoUingsworth, 
66. (Md.) 

R. 

RELEASE. 

A defendant taken in ca. sa. 
was discharged on his pro
ducing his release under an 
insolvent law of another 
state.—M'Kim v. Marshall, 
83. (Md.) 

Vide BAIL. 

REPLEVIN. 

An insolvent debtor in replevin 
for a horse brought by his 

trustee, is not a competent 
witness to prove the proper
ty of the horse was in him 
although it appeared by his 
schedule he was not entitled 
to any surplus.—-Busty v. 
Ady, 83. (Md.) 

S. 

STATES. 

See CONSTITUTIONAL LAW, 1,2, 
3,4,6 ,8 ,9 ,10,11,12,13. 

TROVER. 

Trover for goods mortgaged to 
secure a usurious debt, can
not be sustained unless the 
plaintiff has tendered the 
amount actually loaned 
the trustee of the party (be
coming insolvent) who has 
contracted such debt, is 
equally bound to make such 
tender.—Lucas, trustee of 
Jameson v. Latour, 87. (Md.) 

U. 

USURY. 

See TROVER. 

OBLIGATION OF CONTRACTS, 2. 

W. 

WITNESS. 

See REPLEVIN. 

EVIDENCE. 
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