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REMONSTRANCE

By the minister plenipotentiiry of the Uaitcd

s Stotes to the British government.
Lﬂccompanyiﬁg the message of the president. )

Gresr Cumerianp Prace, No. 12.
i - September 23, 1803.
My Lorb,

I flattcred myself, from what passed in
eur last mterview, that I should*have been
honored before this. with an ans vér from

. your lordship, to my letters respecting the

late seizure of American vessels. I under-
siood it to be agreed that the discussion
which then took place, should be consider-
ed as inofficial, as explanatory only ot the
ideas which we might respectively entertain
en the subject, and that your lordship vould
afterwards, give me such a reply to my let-
ters, reSpecting that measure; as his majes-
ty’s government might desire to haye com-
municated to the government of the United
States.  In consequence, I have since wait.
ed with anxiety, such a communication, in
the dailyexpectation of receiving it. It 1s
far from being my desire to give your lord-
ship any trouble in this business, which I
can avoid, asthe time which has elapsed,
sufficiently shews. * But: thé great 1mport-
ance of the subject which has indeed be-
come more so, by the continuance of the
same policy, and the frequency of seizures
which are still made of American vessels,
place me in a situation of peculiar responsi-
bility. My government will expect of me

“correct information on this point, in all its

vie w's, and 1 am very desirous of complying
with its just expectation. . I must theretore
again request that your lordship v 1ll be so
go d as to enable me to make such a repre-
sentation to my g vernment ef that measure
as his majesty’s ,overnmeni may think pro-
per to give, # | |

~ Iam s xry to add, that the longer I have
geflected onthe subjeety the more confirmed

X have been in the objections to the mea-

f

sure. Jf we examine it in reference to the
Jaw 6f nati ns, it appears to me to be repug-
nant to every principle of that law ; 1if by
the understanding, or as it may be more
properly called, the agreement of our go-
vernments respecting the commerce 1n ques-
tion, 1 consider it equally repugnant to the
pringiples of that agreement. In boththese
views your lordship will permit me to make

,some additicnal remarks on the subject.

By the Jawv of nations, as settled by the
most approved writers, no other restraint 1s

ackno ledged on the trade of neatral nations.

with those at war, than it be impartial be-
Ih%en the latter ; that it shall n 't extend to
axticles whicharcdeemed contraband of war ;

“nor to the transportation of persons in mili-

tary service 3 nor to places actually blecka-
ded or besieged.  Bvery other ¢. mmerce of
a neutral with a belligerent, is consndereq a

Jawiul commerce 5 apd eyery othex restraint

on it to either of the belligerents by the -o-
ther, an undawful restramt.

The ligt of contraband is well defined,
as are also the circamstances which consti-
tute a blockade. 'The best autherities have
united in confining the first to such articles
as are used in war, and are applicable to mi-
litary purposes ; and requiring to constitute
the latter, the disposition of sueh a force,
consisting of stationary ships, so near the
port, by the power which attacks 1it, as t
make it dangerous for the vessel of a neu-
tral power to enter it. The late treaty be-
tween Great-Britain and Russia. designates
these cirqumstances as necessary to consti-
tute a blockade,.and it 1s beheved, that, it
was never viewed before in a hght more Ta-

- yorable to the mvading power.

The vessels condemned were engaged in
a commerce between the United States and
some p rt in Europe, or between those
states & the West-Indiaislands, bel nging to
an enemy of Great-Britain. 1In the Euro-
pean voyage the cargo consisted of the pro-
ductions of the colonies; in the voyage to
the West-Indies, it consisted of the goods
of the power to which the coleny belonged,
and to which the ship was destined. The
ship and cargo in every case, were the pr -
perty «f American citizens, and the cargo

8 d been landed and the duty on it paid in

the United States. It was decided that
these voyages were continuous, and the ves-
sels and cargoes were condemned on the
principle that the commerce was illegal.
I beg to refer more especially in this state-
ment to the case of the Essex, an appeal
from the judgment of the vice-admiralty
court at New-Providence, in - which the
lords commissioners of appeals in confirm-
ing that judgment, established this doctrine.

It requires but a slight view of the sub-
ject to be satisfied that these condemnations
are incompatible with the law of nations
as above stated. N:ne of the cases have

“involved a question of contraband, of block-
- ade, or. of any :
¢ ntested till of late, in favor of a beilige-

other kind that was ever

rent against a neutral_pnwer. It 1s not on
any principle that 1t is applin:a:blr: to any

such case, that the measure can be defend-
‘ed. On what principie then is it supported

by Great Britain ?  'What is the nature and
extent of her doctrine? What are the cir-
.cumstances which reconimend the arguments
~which support i1t ?  For mnformation on these
points we cannot refer to the well known
writers on the law of nations ; no illustrati-
on can be obtained from them of the doc-
trine which they never heard ol We
must Jook for it to an authority more mo-

dern 3 to one which, however respectable:

for the learning aud professional abilities
of the judge who precides, is. nevertheless.
one which, from many considerations, 18
not bligaiory on other powers. In a re-
port of the decisions of t'hgfourt*of admi-

valty of this kingdom, we find anotice of '

f B
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a series of orders sned by the government,
of different dates and fmpnrts,. which have
regulated this business. The first of these
bears‘date on the 6th of November, 1703 ;
the second on the 8th of Januvary, 1704 3
the third on the 25th of January, 1798.
Other orders have been issued since the
commencement of the present war. It is

‘these orders which have authorised the

scizures that were made, at different times,

in the course of the last war, and were | war.

lately made by British cruizers of the -ves-
sels of the United States. They too form
the law which has governed the courts
the dicisions on the several cases which
have arisen under those seizures. The first
of these orders prohibs altogether every
species of commerce between neutral coun-
tries and enemies colonies, and between
neutral and other countries, in the produc-
tions of those colonies; the second and
subsequent orders modify it in various f..rmé.
The doctrine, however, in every decision,
15 the same ; it is contended in each, that
the character a d just extent of the princi-
ple is to be found in the first order, and
that every departure from it since. has been
a relaxation of the principle, not claimed
of right by neutral powers, but conceded
n their favor gratuitously by G. Brifain.

In support of these orders it is urged, |

that as the colenial trade 1s a system of mo-
nopoly to the parent country in time of
peace, neutral pewers have no right to par-
ticipate in it.in time of war, although they
be permitted so te do by the parent coun-
try : that a belligerent has a right to inter-
It 15 on
this system of internal restraint, this regu-
lation of colonial trade, by the powers hav-
ing colonies, that a new principle of the
law of nations is attempted to be founded :

one which seeks to discriminate in respect

to the commerce of neutral powers, with a
belligerent, between different parts of the
territory of the same power, and likewise
subverts many other principles of great im.
portance, which have heretofore been held
sacred among nations. It is believed that
so important a superstructure was never
raised on so slight a foundation. = Permit
me to ask, does it follow, because a parent
country monopolises in peace the whole

trade of its colonies, that in war it should

have no right to regulate itat all? That on
the contrary it should be construed to trans-
fer, 1n equal extent, a right to its enemy, to
the prejudice of the parent country, ot the
colonies. gnd of neutral powers ¢ If this

doctrine was sound, it would certainly in-

stitute a new and singular mode of acquir-

ing and losing rights ; ene which would be |

highly advantageous to one party, while it
was equally injurious to the other. To the
colonies, more especially, it would prove pe-

cultarly onerons & oppressive. It 1s known

that they are essentially dzpendent for their
existence on supplies from other countries,

especially the United States of America,
~who being 1n their neighborhood, have the | tral .
' ' -lished law for the purpase. Andthe strict-
ness with which the cotirts have ‘followed
_those orders, through their various modifi-

means ot furnishing them with greater cer-
tainty, and on the best terms. Is it'not suf-
ficient that they be subjected to that restraint

|'in time of peace, when the evils attending

it, by the occasional interference of the pa-
rent country, may be and are frequently
repaired ! Is it comsistent with justice or
humanity, that it should be converted into
a principle, in favor of an enemy, inexora-
ble. ©t counrse, but other ‘ise with ut the
means of listening to’their complaints, not
for their distress or oppression oaly, but for
their extermination ! But there are other

insuperab]é objections to this doctrine.

Are not the colonies of every country a
part of its domain, and do they not conti-
nue to be so until they are severed from it
by conquest ? Is not the power to regulate
commerce incident t.» the sovereignty, agd
15 it not co-extensive over the whole territo-
ry which any government possesses ! Can
one belligerent acquire any right to the ter-
ritory of another, but by conquest ? And
ean any rights which appertain thereto, be
otherwise defeated or curtailed in war ? In
whatever lhight, theref-re, the subject is
viewed, it appears’ to me evident that this
doctrine cannot be supported. Na distincti-
on, founded in reason, can be taken be-
tween the different parts wf the territory. of
the same power to justify it. The separa-
tion of one portion from another by the sea,

| gives lawfully to the belligerent which 1s su-

perior on that element, a vast ascendancy in
all the concerns on which the success of the
war, or the relative prosperity of their re-
spective dominions, may 1in any degree de-
pend. It opens to such power ample means
tor its own aggrandizement, and for the har-
rassment and distress of its adversary.—
With these it should he satified. But nei-
ther can that circamstance, nor can any of
internal arrangement, which ‘any power
may adopt for the goverament of its domi-

“nions, be construedto give to its enemy any

other advantaze over it. - They certainly do
not justify the doctrine in question, which
asserts, that the’law of nations varies in its

~application tu different portions of the ter-

ntory of the same power : that it operates
in one mode, in respect to one, and in ano-

ther, or even not at all, in respect to ano-

ther ; that the rights of humanity, of neu-

tral powers, and all other rights are to sink

before it. | | |
It is durther urged that neutral powers

‘ought not to complain of this restraint, be-
cause they stand under it, onthe same ground,

with respect to that commerce, which they
held in time of peace. Bat this fact, f true.
gwes no - support to the pretension,  The

claim invelvesa question of right, not of in-

terest.  1f the ncutral powers have a right
10 war to such cemmerce with the colonies.
of the enemies of Great-Britain, as the pa-

Tent states respectively allowed, they ought

not tQ be deprived of 1 by Ler, nor can it
% ‘3 - Ly " -

decisions,

“sidered as settled [ rever.
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just claims be satisfied by any compromise ! ers, which affect their internal concern#and | avas placed by that section. perfectly
of the kind alluded to. ~For this argitment | depend, of course, on the internal regula- | free, except in the direet trade between

to have the weight which it is intended §>
give it, the commetce of the neutral
withthose colonies should be placed and pre-
served through the war, 1 the same state, a3
if it had not occurred. Great-Britain should
in respect to them take the place of the pa-
rent country, and do every thing' which the
latter would have done, had there been no

necessary for her to establish such a police
over the colony, as to be able to examine the

cireumstances attending it annually, to as-

certain whether the crops were abundant,
supplies from other quarters had failed, and
eventually to decide whether under such
circumstances the parent country would
have opened the ports to neutral powers.—
But these offices cannot be performed by any
power which is not 1n possession .fthe colo-

‘ny ; that can only be obtained by conquest,

in «hich case, the vicior would of course

_have a nght to regulate its trade as it thoaght
fit. '

It 1s also said, that neutral powers have
no right to profit of the advantages which are
gained in war, by the arms of Great-Britain.
This argument has even less weight than the
others. It does not, in truth, apply at all to
the question. Neutral powers do not claim
a right, as already observed, to any com-
merce with the colonies which Great Britain
may have conquered of her enemies, other-
wise than on the conditions which she 1m-
poses. Fhe point in question turns on the
commerce which they are entitled to with
the col ‘nies which she has not conguered,

but still remain subject to the dominion of"

the parent country. With such it is contend-
ed for reasons that have been already given
that neutral powers have a right to enjoy
all the advantages in trade which the parent
country allows them : a right of which the
mere circumstances of war cannot deprive
them. If Great-Britain had a right to pro-
hibit that commerce, it existed betore the
war began, and of edurse before she had
gained any advantage over her enemies.
If it did not then exist, it certainly does
not at the present time. Rights of the
kind in guestion, cannot depend on the for-
tune of war, orother contingencies. The
law which regulates them is invariable untl
it be changed by the competent authority.
It forms a rule equally between belligerent
powers, -and between neutral and bellige-
rent, which is dictated by reason and sanc-

tioned by the usage and consent ot nations.

The foregomg considerations have, it is

presumed, proved that the claim of Great-

Britain to prohibit the commerce of nentral
powers in the manner proposed, is repug-

‘nant to the law of nations,  If, however, | ‘1O Fela €. _
| s e EE’ AT et ter his | own! use,” which are to, be.

siderations which may be urged cannot fail found-in the report, are obviously

ol

any doubt remained on that point other con-

to remove it.  The number of orderéi Of dif-
terent imports which have been issued by

government, to regulate the seizure of ‘neu-

tral vessels s a proof that there is o estab-

cations, 1s equally a prﬁof that there s no
other authority for the government of their
It the order of the 6th of No-

Do wers’

To discharge that duty it, would be’

|

|

tions of each.,  When these latter are ar- the colony and the parent country. - 1f'is

ranged- by treaty, the rights which acerue to | Worthy et remark that, as by the ye-

each party andsr it, in the interior of the
other, cease when the treaty expires. Each
has a right afterwards to decide for ita

self 11 what manner that concern shall |

be regulated in futnre, and in that de-
ciston to consult solely its o n interest.
But the present topic is of a \very different
character. It 1volves no question of com-
merce or other internal concern between
the two nations.’ It respects the commerce
only,xwhich!either may have with the ene-
mies of the other, in time of war. It in-
volves, therefore, only a question of right,
under the law of nations, which in its na-
ture cannot fluctuate. It is proper to add,
that the conclusion above-mentioned, “was
further supporied, by the important fact,
that until the late decree, in the case of the
Essex, not one American vessel, engaged
in this commerce, had been condemned on
this doetrine ; that several who were met

in the c¢hannel, by 4he British cruizers, |

were permitted, after an examination of
their papers, to pursue their voyaze. This
circamstance justificd the .opinion, that
that commerce was deemed a lawful one by
Great-Britain. |

1 here 1s another ground,‘(}n which the
late seizures and condemnations are con-
stdered as highly objectionable, and to
furnirh just cause or complaiat to the
U.S. Until the final report of the com-
missioners under the 7th ariicle of tue
treaty of 1794, which was not made un-
til last year, it is admitted that their ar-
bitrament was not. obligatory on tue
parties, 1n the sense 1 which it is now
contended to be. Kvery intermediate
declaration, however, bv G. b. of her
sense'on e subject, must be coasidered
as binding on her, as it laid the founda-
tion of commercial enterprizes. which
were thought to be sccure while within
that im:t.  Your lordship will permit
me to refer you to several examples of this
kind, which were equally formal and of-
ticial, in which the scnse of his majesty’s
government was declared very diifereat-
ly trom what it has been in the late con-
demnations. In Robinson’s reports, vol.

2, page 308, (case the Polly, Lasky,

master, ) 1t seems to have been elearly es-
tablished by the learned judge of the
court of admiralty, that an Ameriean

has a right to import the produce of an

enemy’s colony into the U. 8. and to
send 1t on afterwards to the general com-
merce of Europe; and that the landing
the goods, aud paying the duties in the
U. 8. should preciude all further ques-
tion relative to the voyage. The terins

tended to assert the cleim only tlrat the
property shall be American, and not thu:

ol an enemy ; by adwitiing the right to

vember, 1'7 93, contained the true doctrine -

of the law of nations, there would: have
been no occasion for those which followed,
nor 4s it probable that they would have Been
issued 3 mdeed if that order had bgew in
conformity with that law, there would have
been no occasion forit. As 1n the cases of
blockadé and' contraband, the law would
have been well known without an order,
especially one so very descriptive ; the in-
terest of the craisers, which is always suffi-
ciently active, would have prompted them to

“make the seizures, and the opinions of emi-

nent writers, which in that case would not

have been wanting, would have furnished

the courts the best authority for their deci-
sions. :

I shall now proceed to show that the de-
cisions complained of are contrary to the un-
derstanding, or what prehaps, may more
properly be called an agreement of the two

governments, on the subject. By the or-

der of the 6th Nov. 1793, some hundreds
of American véssels were seized, carried into
port & condemned. These seizurgs & con-
demnations, became the subject of an imme-
diate negoclation between the two nations,
which terminated in a treaty, by which it

~was agreed to submit the whole subject to

commissioners, v ho should be invested with
full power, to settle the controversy which
had thus arisen. That stipulation was car-

'ried 1nto complete ‘effect 3 commissivners

were appointed, who examined laboriously
and fully, all the cases of seizure and con-
demnation which had taken place, and fi-
nally decided on the same, in which deci-
sions they condemned the principle of the
order and awarded compensation to those
who had suflerad under it. Those awards

“have been since fauly and honorably dis-

charged by Great-Britain. It merits parti-
cular attention that a part of the 12th article
of that treaty, referred expressly to the point
N question, and that it was on the so-
lemn deliberation. of each government,
by their mutual consent, expunged from it.
It seems therefore to be impossible to consi-
der that transaction, under all the circum-

“stances attending 1t, in any other light than

as a fair and amicable adjustment of the
question between the parties; cne which
authorised the just.expectation, that it would

" never, have become again a cause of com.
- plaint between them.

The sense of hoth
was expressed on it in ammanner too marked
and expheit, to. admit.of a different conclu-

sion. . The. sybject, too, ‘was of a nature

that, when once settlgd, ought to be con-
_ t 8 not like
questions of commerce between two pow-

send on the produce aiterwards to the ge-.
, »xan.,eral.-.ﬂlquml,(;_we of _Em*ape, it 18 ot Pos-
sibke that those terms should cunvey any

other idea. A lbona fide importation 1s
also held by the judge to be satisfied by

the landing the goeds and paying the du-,

ties.  This therctore is, Ithiunk, the true
uuport of that decision. ' The doctrine

is agam laid down in still more éxplicit

terms by the govermuent itself, in a cor-

~respondence between Lord Hawkesbury

and my vpredecessor, Mr. King.  'The
case was precisely similar to those which
have been lately betore the court. Mr.
King complained in a letter of March 18,
1801, that the cargo of an American ves-
sel going from the U. S. to a Spunish

colony had been condemned by the vice-:

| admiralty couit of Nassau, on the ground

i

that it was of the growth of Spain, which

decision he conténded: was contrary to

the law of nations, and requested that |

suitable instructions might be dispatched
to tie proper officers 1n the West Indies,
to prevent like abuses ie fuiure. Lord
Hawkesbury in a reply of April 11th,
communicated the reportof the king’s
advocate general, in which it is express-
ly stated thut the produce of an enemy
may be imported by a weutral into his
own  country and re-exported thence to
the mother country ; and in like manner
inthat circuitous mode, that the produce
and manufactures of the mother conntry
might find their way to its colonies ;—
that the lauding the goods and paying
the duties in the neutral country, hroke
the continuity of the voyage, and legal-
1zed the trade, althiough the goods were
re-shipped in the same vessel, on ac-
count of the same neutral proprictors,
and forwarded for sale to the mother
country of the colony It merits atten-
tion in this report (so clearly and posi-
tively is the doctrine laid down, that the
landing the goods and paying the duties
i the neutral country broke the conti-
nuity of the voyage) that it is stated as
a doubiful point whether the mere touch-
g in the neutral country to ¢btain fresh

.clearances will be considered in the light

of the direct trade ; that no positive in-
hibition is insisted on any but the direct
trade between the wmother country and
the colonies.  This doctrine in the light
herein stated, is also to be found in the
treaty between G. B. and Russia, June
17, 1801. DBy the 2d section of the 3d
article, the commerce of neutrals in the
productigns or manufactures of the ene-
mies of G. B. which have become the
property of the neuwal, is deciared to
be free ; that section was afierwards ex-
plained by g declaratory article of Oct.
20 of the same year, by which it is a-
greed that it shall not be understood to
authorize neutrals to carry the produce

or merchandize of an enemy either ¢ia

rectly from the colonies to the parent
countiy, or from the parent couniry to

the colonies. In other respects the cop-
merce was left on the tooting on whigh it

in

tion.

ference made in the the explanatory ar- -

ticle of the treaty with' Russia, to the
U. S of America, it was supposed that
those states and Russia, Denmark, and
Sweden, had a common interest in neu-
tral questions, so it was obvionsly in-
tended, from the similarity of sentiment
which is observable between that treaty
as amended, and the report of the advo-
cate general abovemeationed, to place

all the parties on the same footing.—

Alter these acts of the British govern-
ment, which being official, were made
public, it'was not to beexpected that any
greater restraint would have been con-

_templ'_ated by it, on that commerce, than
they lnpose, that an enquiry would ever
have been made, not whether the proper-

ty with which an Ametican vessel was
charged belonged to a citizen of the U.S.
or an enemy, but whether it belonged to
this or that Awmerican : an enquiry which
liposes a condition which it is believed
that no independent nation, having a just
sense of what it owes to its rights or its
honor, can ever comply with. Much less
was it to be expected that such a restraing
would have been thotight of after the ye-

- port of the commissioners above adverted
to, ‘which seemed

. to have placed the
rights of the U. S, incontestibly on a
mucn more liberal, and, as is contended,
Just footing. g

It1s.proper to add,
the lords commissioners of appeals inthe
case of the Essex, produced the same ef-
fect as an order from the government
would have done. Prior to that decree,
from the commenceinent of the war, the
commerce in question was pursued by
the citizens of the U. S. as has been al-

1

ready observed, without molestation. It
is presumable that til] then his majeéat}?fs
cruizers were induced to forbeara seie
zure, by the same considerations which
duced the American citizens to engage
in ‘the commerce, a belief that it was a
The facts abovementioned

a lawful one.
wtre equally before the parties, and it is
not surprising that they should have
drawn the same conclusion from thent.
1T'hat decree, however, opened a new
scene. It certainly gave u signal to the
cruisers to commence the seizures which
they.have not failed to do, as has been
suificiently \ .
S. who have suffered under it. Accoﬁﬁ.—-
tng to the information which has been
given me, about: 50 vessels have been

brougtit.into the ports of Great-Britain in
consequence of_it, and there is reason to
velieve that the same system is pursued /

10 the West-lndies and elsewheére: The - .

measure isthe more to be complained of,
because Great-Tritain had, in permitting

the cominerce for 2 years, given a sance
and'mothing

tion to it by her conduct,
had occurred to create a suspicion that
aer sentiments vatied from her conduoct.

-ﬂad that heen the case, or had she been
disposed to change her conduct in that
| respect towards the U, S.it might rea-

sonubly have becn expected thut some
ntrmation would have, been given of it
before the measure was carried into ef.

tect.  Between poweps who are equally
desirous of

in all such cases be cexpected. Bht in

- the preseat case the obligatiewto give it

seemed to be peculia ly strong. The
existence of a negociation which had
beeu sought on the pait of the U. 8.
some considerable time belore my de-
parture fromSpain, torthe express pur-
pose of adjusting amicably and fail‘ljr,

~alksuch questions between the two na-
- tions, and postponed on that occasion to

accom nodate the views of his majesty’s

government, furnished a suitable OPPOr="

tunity for such au intunation, while it
Cm{Id m{t'ntherwivse than 1ncrease the
ciaim to it. | 2

In this communication+I have made

-no comment on the difference which is

observable in the import of the sevéral
orders which ‘have régulated, at ditfer-
ent times, the seizure of neutral veg.

Iy .
-sels, some of which wereiniorve mode-

rate than others. It 1s proper, howe-
ver, to remark here, that those which
were issued, or even that any had been
issned ' since the commencement of the
present war, were circumstances not
known till very lately : on principle it
15 acknowledged, that they are to be
viewed in 'the same light, and it has
been my object to examine them by that
standard, without going into detail, or
marking the shades of diffirence be-
tween them. T liave made the exami-
nation with that freedom and " candor
which belong to a subject of very high
importanc to the U. 8. the result of
which has been, as | ﬁresumc, to pm:ve
that all the orders are repugnant to the
law of pations, and that the Jate con-
demnations which have revived the pre-
tensions on the part of Great Iritain,
are not only repugnant to that law, but
to the understanding which it was suppo-
sed had taken place hetween the two
po wers,ires[.)ecting the commerce in quesa

-

I cannot conclude thisnote without ad-

verting to the other ropics depending

between our gevernments which it is
also much wished to adjust at this time.
These are well known to your lordship,
and 1t is therefore unnecessary to add
any thing on them at preseat, With a
view to perpeturte the friendship of. the
two nations no vnnecessary cause of col-
lision should be left open. Those advert.
ed to, are believed to be of' this kind,
such as, the case of boundary, the im-
pressment of seanien, &c. since it 18
presamed there can_be no real confiict-
Ing.ointerest between. them, on “those
points." The general comunercial rela-

w

that the decree of

telt by the eitizens of thedF."

e Of preserving the relations of
iricudship with each other, notice might

""-"



