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 Nowe... There is due the Bank of Baltimore, @ note amnunting to three thousend dollars. .. Upwards of four hundred 'doll.ars advun-
ced on account of election expences, s levied and will be refunded by the County. o
The above account has been examined by a joing committee of accounts,who have eertified that it is supported, by proper vouchers.

- drgument of Mr. HarpER, in the case of
o\ Messrs. Bollman and Swertwout.
" On the roth instant, Mr. Charles Lee
. méved the supreme court 'of the United.
. 'States for a writ of habeas corpus, to bring
. Messrs, Bollman and Swartwout up, and
" inquire into the legality of their commit-
© ment on a charge of high treason, by the
| citcuit court of the district of Colunbia.
 He also moved for a certiorari, to the cif-

cuit conrt of the district of Columbia, to
~sead up the record of their proceedings on
" this subject.

After Mr. Lee’s argument, the case stood
over till the next day, when Mr. Harper,
as counsel for Dr. Bollman, was heard by
| the court in support of the motion. The
substance of his argumént was as follows :

"“he persons, may it please your honors,
on whose behalf this application is made,
[ Laving been committed by the circuit court
' of the district of Columbia, two questions
‘arice nnder the ‘motion now before this
Yonorable court SR

t. Whether the supreme court of the
. United States have, in general, power to
L/ issue the writ of habeas corpus, for inquir-
ing into the cause of commitment? Or, in
technical language, the writ of habeas cor-
pus ad subjiciendum 2

2. ‘Whether, admitting this court to have
| this power in general, it can extend to the
~ ‘case of commitmenhts by the circuit court }

the great yemedial writ of habeas corpus, I
contend that it is possessed by this cowrt,
as a“power incident.to its existence and na-

power, I contend, is conferred by the com-
- mon law. That every court, however cre-
. ated, possesses necessarily certain incidental
. powers as a court, cannot be denied or

doubted. 'We can no more form an idea
of a court without incidental powers, than
of a stone without weight “or a surface
“without extension. . The pactice of every
~ day proves the correctness of this theory.

- expressly given to it by statute or constitu-
Ction 2. Can it not protect itself from msult
| ‘or outrage 2 Can it not inforce obedience to
-§ts immediate orders ?  Can it not imprison
for coutempts gommitted in its presence ?
" In cases where it has original jurisdiction,
can it nbt, imprison a witness for refusing
o attend, when summoned, or for refusing
to answer ¥ Can it not punish jurors, by
fine or imprisonment, for refusing to attend
¥ or for contnmacy, or other improper con-
~duct after they have attended? No doubt
can be entertained t.f its possessing those
powerd, - Whence does it derive them?
From the constitution ? No; the constitu-
tion is silent on the subject. From the acts
of congress ! No ; the acts of congress are
cqually silent. . Whenge then ! I answer,
frow the common law, : ;
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As to the power in general, of issuing

ture-as a supreme court of record. This |
"By refevence,

Does this court possess no powers but those |

I do not.wish, may it please your henors,
nor intend, to agitate here a question which

has_been*nfuch discussed in this country,

and very little understood, respecting a.com-
mon law jurisdiction in the courts of the
U. S. to-punish offences against the govern-
ment of the U. S.° The question is unne-
cessary. It has 1o aennection with the
present case.  'The power to puhish offences
against the government has never been con-
sidered, and cannot be eonsidered as an in-
cidental power, in any court. But I con.
tend that the power of issuing writs of ha-
beas corpus, for the purpose of relieving
fiomillegal imprisonment, (s one of those in-
herent powers, bestowed by the law on
every superior court of record, as incidental
to its nature, for the protection of the citi-
zen.

It being clear then that incidental pow-
ers belong to this in common with every
other court, where, I ask, arg we to look

" for the definition, the enumeration and the

extent of those powers? 1 answer in the
common law; 1n that code from whence
we derive all our legal definitions, terms
and ideas, which forms.the substratum of
all our judicial systerns, of all our legisla-
tive and constitational provigions. ~ 1 ask,
may ‘it _please your honors, whether it be
possible to move a single step in-any judi-
cial or legislative proceeding, to expound,

| to understand, er to execute any part of our

statutes or of our constitution, without hav-
ing recourse te the common law } The con-
stitution wvses, for instance, the terms ‘¢ trial
by jury,” and ‘“ habeas corpus.”  How do
we ascertain what is meant by these terms?
I answer, to the common
law. This court has power, in come cases,
to summon jurors, and e¢xamine witnesses.
If an objection be made to thg competency
of a witness, or a juror be challenged, how
do you proceed in order to ascertain the
competency of the witness or the juror?
You look inte the common law. The com-
mon law, in short, forms an essential part
of all our ideas ; it has grown into the very
coustitution of our minds 3 and we can no
more think on legal subjects without refer-
fing to it, than we. cag-see without eyes,
or live without breathing. |
‘What then does the common law, this
great interpreter of our constitution, this
guide of our legal thoughis, this mighty and
benificent protgctor of our rights and liber-
ties ; what does she say respecting the pow=
er of issuing the great remediat and consti-
tutional writ of Habeas corpus? She in-
forims us in an authoritative voice, that this
guardian power belongs incidentally to a
very superoir court of record—that it 1s
part of their inhevent rights and duties,
thus to watch over and protect the libertics
of the indiyvidual. . :
Accordingly we find that the court of
common pleas, in England, though posses-

ing.no criminal jurisdiction of any kind,
original or appellate has power to issue,
this writ &f haq:eas corpus. This power s
possessed by the common law as an incid-
ent to its existence, before it was expressly
given by the Habeas Corpus act.

This appears from Bushel’s ease, report- |
ed in sir Thomas Jones, 18, and stated in
Wood’s case, 3 Wilson 175, by the chief
justice, in delivering theopinion of the court.

Bushll’s case was shortly this. A per-
son was indicted at the Old Bailey in Lon-
don, for holding an unlawful conventicle.
The jury acquitted him contrary to the di-
rection of the court on the law. For this
some of the jurors and Bushell among them
were fined and imprisoned by the court at
the Old Bailey.  Bushell then moved the
‘ court of common pleas for a writ of Habeas
Corpus, which after solemn argument and
‘consideration was granted by three judges
against one. Bushell was brought up, and
the cause of his imprisonment appearing in-
sufficient he was discharged.

. This took place before the Habeas Cor-
pus act was passed, and is a conclusive au-
thority in favor of the doctrine for which we
contend. Wood’s case, 3 Wilson 175,
and 3 Bac. Abr. 3. are clear to the same
point.

Whence does the court of common pleas
derive this power ? «Not from its criminal
jurisdiction ; for it has none. * Not from a-
ny statute ;3 for when Bushell’s case was de-
cided there was no statute on the sabject.
Not from any idea that such a power is ne-
cessary for the exercise of its ordinary func-
tions; for no such necessity exists or has
ever been supposed to exist.  But from the
great protective principle of the common
law, which in favor of liberty, gives this
power to every superior court of record, as
incidental to its existence

The court of chancery in England pos-
sesses the same power, by the common law
asappears from g Bac, Abr, 3. This isa
still stronger illustration of the principle 3
for the conrt of chancery is still: further re-
moved, if possible, than the court of com-
mon pleas, from all eriminal jurisdiction,
still more exempt from the necessity  of
such a power, for the exercise of ¥s pecu-
liar functions.

The court of exehequer also, as-appears
from the same authorities, though wholly
destitute of criminal jurisdiction, possesses
the power of relieving by Habeas Corpus,
from illegal restraint,

Hence it appears that all the superior
courts of record in England are invested by
the ' common law with this beneficial power,
as incident to their existence. - The reason
assigned for it in the Bnglish law baoks is,
' that the king has always a right to know,
and by means of these courts to inguire,
what has become of his sabjects. That is,

that he js bonnd to protect the personal hia
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berty of his people,
are the instruments with which the law has

farnished him for dischgrgixxg this highduty

with éffect, = -
And let me ask, < may'it please ‘your ho-
nors, whether the same reasons do not ap-

| Ply to our situation and to this court ? Haye

the United States, in their collective capa-

| city as sovereign less right to know what

has.become of their citizens, than the King
or government of Eugland to inquire-into
the situation of his subjects? Are they un-
der,an obligation less strong, to protect in-
dividual liberty ?  Have not ‘the ‘people of
this country as good a.right as_those of
England to the aid of a high and re-
sponsible. court for the protection of . their
persons- 2 Is .our sitvation less ad-
vantageous in this respect, than that of the

bunal, for such purposes, raised by its rank
in the government, by its independence, by
the charactet of those who compose it, above
the dread of power, above :the seductions
of hope ‘and the influence of fear, above

| the sphere of party passions, matinous
| views, and popular delusion ? = Of a tribu-

nal whese members, having attained almost -
all that the constitution of their country

| permits them to aspire to, are exempted, as

far as the imperfection of their nature al-

| lows us to be exempted, from all those si-
| nister influences that blind and swerve the
| judgments of men, have nothing to hope,

and nothing to fear, except from their own

{ consciences, the opinion of the public, and

the awful judgment of posterity ? . It is in
the hands.of such a tribunal, and of such
a tribunal alone, that in the times of facti-
on or oppression, the liberty of the citizens
can be safe. Such a tribunal has our con-
stitution created in this courty and can it be
imagined that this wise and beneficent con-
stitution intended to deny to the citizens the
invaluable privilege of resorting to this court
for the protection of their dearest rights.

On this ground then I might safely rest
the power of this court, to grant the writ
of habeas corpus; but fortunately we have
another, not stronger indeed, but perhaps
less liable to question. For I contend in
the second place that congress Has express-
ly conferred this power on the supreme
court.

In the act ot September 24, 1789, com-
monly called the judicial act, section 14,
congress, after organizing various courts of
the United States, and among them the
supremé court, goes on to enact ¢ that all
¢ the before-mentioned courts of the Unit-
¢ ed States, snall have power to issue writs
% of scire facias, habeas corpus, and all other
¢ writs not specially provided for by statute,
% which may be necessary for the exercise
¢ of their respectivejurisdittions, and agree-
¢ ably to the principles and usages of faw.”

This section, according to its true gram-
matical construction, and its apparent intent,
contains‘two distinct provisions. L'he first
relates’ to writs of habeas carpus and scire
facias—the second to such other writs as
the courts might find necessary for the ex-
ercise of their jurisdiction, B

As to writs of Scire Facias and Habeas
Corpus, which are of the most frequent and
the most beneficial pse; Copgress seems to
have thonght it proper to make a specific.
and positive provision. It was clearly and
obviously necessary that such writs should
be issued, not merely for aiding the courts
in the exercises of their ordinary jurisdicti-
on, but for the general purposes of justice
and protection. The authority therefore to
issue these writs is positive and absolute ;
and not dependent on the considevation
whether they might be necessary for the or-
dinary jurisdiction of the courts. To render
them dependent on that consideration, would
have been to deprive the courts of many of
the most beneficial -and important powers
which such courts usually possess.

[ My, Harper’s remarks to be continued.]
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I have with considerable attention pe-
rused the letter [published on Tuesday last]
said to have been written by our minister at
the court of France: and with a degree of
surprize, I find it has operated, with many
of our merchants, as a quictus to their fears,
on the score of their neutral commerce. The
writer of this is not a Merchant, but is at the
same time anxiously solicitous for the suc-
cess and protection of a-fair and homest
neutral trade, and would wish those con-
cerned therein to consider well their present
critical situation. The answer of the minis-
ter of marine to Mr. Armstrong, is plausibly
and I fear artfully expressed. His words
are, ¢ that the decree.of the 21st of Novem-
ber last will.in no respect disturb the exist-
ing regulations of commerce,between France
and the United States of Ameriga, as settlcd
by the convention of the 80th of September
1800. It here becomes necessary to turn
to the convention itself, and examine what
rights and privileges vre secured to us by
that instrument. - On a perusal of the 12th
article, it will be found that the regulations
and privileges therein granted to the U. S.
are as ample and liberal as could be asked,
or expected, by any neutral from a power
engaged in war. . But anfortunately, a few
words at the close of the sentence, do in my
opinion, obliterate the whole, taking ‘inta
consideration the situation in which we are
now placed. The words to which I refer
are these : “unless such ports and places
shall be actually blockaded, besieged; or'in-
vested.” I will admit, that the words “ac-
tual blockaded” would be a protection, were
the case of prizes to be decided by indepen-
dent and impartial judges. But I will ask
the most credujous. merchant of the place,
‘ whether he can expect ox believe -that there

{
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Englishpeople? Orhavewe noneed of a tri |

and that tﬁesé‘ gomts. |
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15 a judge or tribunal in the domiuions cj
‘France, or where theit anthorify extens
that will, or dare say; that the British isles

| and their dependencies are' not:in a state of

Liockade, after the Great Emperor arfd King
has so deqx'eecl it, and has so proclaimed it
“to the astonished world.

The writer of these hasty observations
wishes to-bring-the- subject in.review, hop-
ing that some person of more Icisure and a-
bilities may take itup, anhd examine it in all
its bearings. - He. at the same- time avows
himself to be neither a partizan for French
nor English politics, or xneﬁsures, further
than they comport with the safety and dig-
nity of the U. States, of which he is

A NATIVE.
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Congress of the United States.

HOUSE OF REPBRESENTATIVES.
ZTuesdayy Bebruary 17.
[Taxey vor Tue FEDERAL GAZETTE.}

A message was received from the sewmate,
notifying that they had passed the bill au~
thorizing the president to accept of the ser
vices of any number of yolunteers;, not ex-
ceeding 80,000 ; also, the bill in addition to
the act concerning the district’ of Columbing
and that they bad agreed to all the  amend-
ments made in the house to prohibit the im-
portation of slaves, except one.

Mr. Broom, in a speech of considerable
length, observed, that he had a few days a-
go submitted a resolution, {directing an in-
quiry to be made as to the expediency of§c-
curing the writof habeas corpus, &c.] which
at ‘his own request, had been ordered to lie
on the table. He now requested the atten-
tion of the house fora few moments, while
he explained the necessity of making some
provision for more effectually securing the
privilege of the writ of habeas corpus. It
was no reflectionon the good sense of the
house to snppose, that they had not suffici-
ently deliberated on the important nature of
the privilege, and the necessity of securing

- it-by a positive faw ; for it was a fortunate

circumstance, that nothing had oecurred in
the country to render such a provision ne-
cessary. By the constitution of the U. §.
this privilege was considered so impertang.
that even the legislature of the union bad
no power to suspend ity unless the public
safety should require it : this was intended to
prevent its being suspended on light or trie
vidl grounds. By the judiciary law of 1789, -
the judges of courts were authorized to. isspe
a writ of habeas corpus; bat neither the con=:
stitution not the law, had sufficiently ghard-
ed this important right : it was left to the
-precarions discretion of a judge. = He then
adverted to the high estimation  in which

*this privilege was held by the people of

England; and contended, that' it ‘was this
trait which distinguished them in so emi-
nent a degree from their Europeéan mneighs
bors. Circumstances, he said, had fately
taleen place in acertain part of the country,
in which this right had been invaded—he
meant the recent transactions at New-Or-
leans ; and it was in vain to deny that these
events had been the moving principle which
had induced him to bring forward the reso=
Intion on the table. It had been said that
certain violations of the law mizht be justi-
fied, in order to promote the general prospe-
rity 3 but ifthat was admitted as an excuse,
who would not be able to urge it ? Under
pretence of a conspiracyagainst the governi-
ment (which, if it ever did exist, he hoped
was now at an end) persons had been arrest-
ed and sent from N. Orleans to this terri-
tory, in the very face of congress and of
the bighest judicial authority of the nation,
who were not even charged wibia crimessufa
ficient to warrant their arrest. . He hoped,
therefore, that provision would be made by
law to guard against such violations of the
constitution in future, by which heavy pe-
nalties should be imposed on a judge who
should refuse to grant a writ of habeas cor-
pus, or ar officer who should neglect to ese-
cuteit. Under the present state of thingsat
N. Orleans, it would ‘'seem dangerous to re-
sist the authority which appeared to sweep
every thing before it 3 for nothing more wus
necessary than to denounce a man as a con-
spirator, and he was immediately arrested &
sent far from his family. and friends, there-
to obtain redress as he could, ¥t was ‘welf
known that this plea of a conspiracy agafhst
the government,had often been used in othel
couhtries as the means of strengthening tha
arm of power, of obti\ining; arnyes and bed =
guards,  That it had ever been the practi .
whenever any great change was i eontem
plation, to sound the public mind, to frel
the publie pulse, to see how they relished it,
and that, by making the public familiac
‘with the subject, they mizht at length pay
but little attention-to it. e wished to have
this important privilege secured in such a
manner, that every attempt to violate it
might be met by severe and exemplary. pu~
nishntent. He wished to see« a gavernment
of law, not of passion or caprice. e theres
fore moved, that the resclution be referred 2o
a committee of the whole. : '

Mr. Varnum $poke against the reference,
. He did not know whether the writ of habe.
as corpushad ever been suspended by 2 i
litary officer, as had been dtated,  Atauy
rate, he thought the yesolution was ill-tims
ed : he also thonghit it would he improper in’

‘

the hiouse 1o decida whether the, pevsons 1as
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