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TRIAL OF AARON BURR,

: fContz'nucd by Moummeni‘ and I,-z:’_la' at the ca-

pitolin the hall of the bcuse of Delegates. )

for high treason against the United

States.

JUDGE MARSHALL’s OPINION
On the routine of evidence, delivered on Tues
duy the 18th,

Although this is precisely the same ques-
tion relative to the order of evidence, which
was decided by this court, on the motion to
commit, yet it is now presented under some-

| what different circumstances, and may there-

fore not be considered as determined by the
' former decision.

At that time no indictment
was found, no pleadings existed, and there

. was no standard by which the court could
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" determine the relevancy of the testimony

off-red, until the fact 1o which it was to ap-
ply, should be disclosed. There is now an
indictment specifying the charge which is to

! be proved, on the part of the prosecutions

there is an issue made up, which presents a
point to which all the testimony must applys
and consequently it is in the power of the
court to determine, wyili some accuracy, on
the relevancy of the testimony which may
be offered.

It is contended in support of the motion
which has been made, that, according to the
regular order of evidence and the usage of
courts, the existence of the fact on which
the charge depends, ought to be shown be-
fore any testimony explanatory or confirma-
tory of that fact can be received. Against
the motion it is contended that the crime
alledged in the indictment consists of two
parts 3 the fact and the intention, and that
it is in the discretion of the attorney for
the United States, first to adduce the one or
the other ; and no instance has ¢ver occurred
of the interference of a court with that
arrangement which it has thought proper to
make.

As is not unfrequent, the argument on both
sides appears to be in many respects correct,
It is the most usual and appears to be the
natural order of #estimony to show, first the
existence of the fact respecting which the
inquiry is to be made. It is unquestionably
attended. with this advantage 5 there is a
fixed and certain cobject to which the mind
applies with precision, all the testimony
which may be received, and the court can
decide with less difficulty on the relevancy
of all the testimony which may be cffered,
But this arrangement is not clearly shewn
to be established by any fixed rule of evi-
dence,and no case has bewn adduced in which
it bas been forced by the court, on the coun-
sel for the prosecution.

On one side it bas been contended that by
requiring the exhibition of the fact in the
first instance, a great deal of time may be
saved, since there may be a total failure of
proof with respect to the fact ; and tl
argument has been answered, by observing,
that should there even be such failure, they
conld not interpose and arrest the progress
of the cause, but must permit the counsel
for the prosecution to preceed with that
testimony which is now offered,

Levying of war is a fact which must be
decided by the jury. The court may give
general instructions on thisas on every other
question brought betore them, but the jury
must decide upon it as compounded of tact
and law., Two assemblages of men not un-
like in appearance, possibly may be, the one
treasonable and the other innocent, If, there.
fore, the fact exhibited to the court and jury
should, in the opinion of the court, not
amount t, the act of levying war, the court
could not stop the prosecution, but must
permit the counsel for the United States to
proceed to show the intention of the act, 1
order to enable the jury to decide upon the
fict, coupled with the inteution,

The consumption of time would proba-
bly be nearly the same, whether the coun-
sel for the prosccution commenced with
the fact or the intention, provided those dis-

evidence would be as much avoided in the
cne mode as in the other. The pincipal im-
portance which viewing the question in this
light, would seem to attach to its decision
isthe different impressions which the fact
itself might make, if exhibited at the com-
mencement or close of the prosecution,
Although homan laws punish actions,
the buman mind spontanecusly attaches
guilt to intentions. The same fact, there-
fore, may be viewed very differently, where
the mind 1s prepared by a course of testi-
mony. calculated to impress it with a con-
viction of criminal designs of the accused
and where the fact is stated without such
preparation.  The overtact may be such as
to influence the opinion, on the testimony,
afterwards given, respecting the intention ;
and the testimony respecting the inten-
tion, may be such, as to influence the
opinion on the testimony, which may be
afterwards piven respecting the overt act.
On the guestion of consuming time, the
argnment was placed in one point of view
by the counsel for the defence, which ex-
cited some'donbt. The case was supposed
of only one witness to the overt act, and
a decleration that it could be proved by no
other.—The court was asked whether the

cuunsel would be premitted then to procced
]
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cussions, which respect the admissibility of |
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to. examine the iateéndons of the accused:
and to d . worse than waste the time of the
court and jury, by exposing, ‘withcut a
possible object, the private views and inten-
tions of any person whatever.

Perhaps in such a case the cause might
be arrested, but this does not appear to
warrant the inference that it might be ar-
rested, because the fact proved by the two
witnesses did not appear to the court, to
amount to the act of lévying war: In the
case supposed, the declaration of the law is
positive, and a point proper to be referred
to the court occurs, which suspends the
right of the jury, to consider the subject,
and compels them to bringin a verdict of not
guilty.
be relevant, and all testimony ought to be

In such a case, no testimony could

excluded. Supposethe connsel for the prose-
cution should say that he had no testimony
to prove the treasonable intention . That
he believed confidently the object gf the
men on Blannerhassett’s
island to be innocent : That it did not a-
mount to the crime of levying war . Surely

assemblage ot

it would be a wanton and useless waste of
time to proceed with the examination of the
overt act. When such a case occurs, it
cannot be doubted that a nolle prosequs
will be entered, or the jury be directed
with the consent of the attorney to find a
verdict of not guilty.

It has been truly stated that the crime al
ledzed in the indictment consists of the fact
and of the intention with which ™ that fac:
was committed. . The testimony disclosing
both the fact and the intenton must be re-
The court finds no express rule
stating the vrder in which the attorney is to
adduce relevant testimony, nor any case in
which a cowt has interfered with
rangement he has made.
that arrangement therefore will now be di-
rected.

levant.

the ar-
No alteration of

But it is proper to add that the intention
which is considered as relevant in this stage
of the inquiry is the intention which com-
poses a part of the crime, the intention
with which the overt act itself was commit-
ted 3 not a general-evil disposition, or an
Th's
species of testimony, if admissable at all, is

iutention to commit a distinct fact.

received as corroborative or confirmatory
It does mot itself prove the in-
tention with which the act was performed
butit renders other testimony probable which
goes to that intention,

testimonys.

It is explanatory of
or assistant to that other testimony, Now
it is cssentially repugnant to the usages of
courts, to the declarations of the books by
whose authority such testimony is received,
that corroborative or—conﬁl'm:\kury tcstimony
should precede that which it is to corrobo-
rate or confirm. = Until the introductory
testimony be given, that which is merely
corroborative is not relevant, and of ¢ nse-
quence, if objected to cannot be admitted
without violating the best seitled rules of
evidence.

This posilior; may be illustrated by a di-
rect application to the testimony of gen. Ea-
So far as his testunony rela‘e; to the
fact charged in the ndiciment, so far as re-
lates to levying war on Blannerhassets is-
land, so faras it 1elates to a design to seize
on New Ouleans, or to separate by force,

ton.

the westertn from the atlantic states, it is
deemed reicvant and is new admissable.
So far as it respects other plaus to be execut-
ed n the city of Washington or elsewhere,
if 1t indicates a treasonable design it is a de-
sign to commit a distinet act of treason, and
1s therefore not relevant to the present in-
dictment. It can only by showing a gene-
ral evil intention render it more probable
that the intention in the particular case was
evil 5 it is merely additional or corrobora-
tive testimony, and therefore it admissable at
any time, is only admissable according to
rules and principles which the court must
respect,, after hearing that which it is to
confirm.

The counsel will perceive how many gues-
tions respecting the relevancy of testimony,
the arrangement proposed on the part of
the prosecution will most probably produce.
He is however at liberty toproceed accord-
ing to his oun judgment, and the court
feels itself bound to exclude such testimony
only, as at the time of its being offered,
does not appear to be relevant.

The judge having delivered his opinion
.on the point argued yesterday, some arrange-
ments were made for the accommodation of
the jury ; that they were to occupy two or
more rooms in the capitol ; that for the sake
of excrcise they might walk out in a body
or separately, it ‘accompanied by the mar-
shal or his deputy : and that they might
send ox receive letters, if the superscriptions
viere shewn to the marsbal, It was under-
| stood, that they were to lay all letters bea
| fore the court, which should appear to touch
| on the trial, designedly sent to influence
their verdict.

The hours of the court are fized from g
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6l four.  Hilligm Boton was then called in
for his examination. o

Mr. Eaton inquired whether he might he
permitted to  ‘have recurience to his notes.
C. Fustice. 'Weré they written by yoursell?
Mt. ZBaton. They were. Mr. Huckban.
At what time ? Mr. £. At different times.
Mr. Burr. What is the natore of them ?
A. They are nothing but memoranda taken
from notes, ‘which I made of the conversa-
tions between you and myself, at the times
that they passed—The court decided. that
they were not admissable. Mr. £, May I
ask one further indul gence from the court,
I have been long bef re the public. Much
stricture and some severity have passed ap-
on me. M;\y I, in stating my evidence,
be permitted to make some' ¢xplanations
about the motives of my conduct ! C. F
Perhaps it would be more correct for the
court to decide upon the propriciy of the
e <planation, when the particular case occurs.
Some ¢ases may require it : And if any ob-
jection is made (0 your explanations, then
the ¢ urt will decide upon it.

My, Laton.  Concerning any overt act,
which goes to prove Aaron Burr guilty of
treason, I know nothing concerning corain
transactions which are said to have happen-
ed at Blannechaeti’s island, or any agen
cy which Aaron Barr may be supposed to
nave had in them, I know nothing. But
concerning Col. Burr’s expressions of ‘trea-
sonable intentions, I know much and 1t 1s
to these that my ewidence relates.—Mr
Martin. 1 know not, how far the court’s
opiion exiends—Ch. Fus. Iiis this. that
any proof ot mtention formed before the
act uself, 1if relevant to theact may be ad-
mitted.  One witness may prove the inten-
tion at one tune ; and auother mayv prove
it at another ;3 so as to prove tlie continuance
of tue intention thion_hout th: whole trans
action 3 and theretore the proof of very re-
mote intentions may be relevait to this par-
ticular® act, Mr. Mortin. I trust that
<hen he speaks of a treasenable mit:ni.n
not applicable to tuws act, the court wil
stop him.

Mr. Eaton, - During the winter of 1805
-6, 1 caanot be positive as to the distrct
pointof time, yet, during that winter at the
city of Wasiungton, Aaven Buarr sigx?;ﬁcd
to me that he was orgamzing an expedition
10 be moved againsi the Spanish provinces
on the South We terir frontiers of the Unii-
ed States. I understoud under the authorsy
of the general government.  From our ex-
isting controversies with  Spain, and hom
the tenor of the presiden’s commuanications
to both houses of congress. a conclusion
was naturally diawn, that war with that
power was iueviables  1-had just then re.
tnriied from the coast of Africa, and hav-
ing been for many years employed on your
frontier, or on a coast moie bdibarous and
obscure, I was ignosant of the estimation in
which ¢ol. B. was held by. his country-—
The distinguished rank he had beld 10 so.

‘ciety and the strong marks of confidence
which he had received from his fellow citi
zens, did not-permit me to doubt of his pa-
awotism.  As a nulitary character I bad
been made acquainted with «ne within the
U. 8. under whose direction a soldier might
with greater security confide his honor. In
case of My country’s being inv.lved in a
war, I should have thought it my duty to -
bey su honcrable a call, as was proposed to
me. Under impressions like these, 1 did
engage to emburk in the enterpiize, and
pledged myself to Col. B’s contidence. At
several interviews, it appeared to be his 1o~
teztion to convince me by maps alid other
documents of the teasibinty of penétrating
to Mexico. At length from certain indis-
tinct expressions and nuendoes, I admitted
a suspicion, that Col. B. had other pr jects.
He used strong expressions agaimst the ad-
ministration of €he government ; accused
them f want of character, want oi energy,
want of gratitude. - He seemed destrous of
irritating my resentment by duating on cer-
tain injurious sirictures 1 had received on
the flour of Congress om account of ceitain
transactions on the coast of Tripoli 3 and
also on the delays in adjusting my acccunts
for advances ot money on acc unt vf the U.
States 3 and talked of poimi:;g out to me
modes «f honorable mdemnity. I will not
conceal here, that colonel Burr had' good
grounds of reason for supposing me disat
fected towards the goveinment ; 1 had -
deed suffered much trom delays in adjusting
my accounts tor cash advanced to the go-
veranment, whilst I was consul at Tunis,
and for the expence of maintainivg the war
with Tripoli, 1had but a short time before
been compelled ingloriously to strike the
flag of my country on the ramparts of a de-,
feated enemy, where it had Hown for 45
days. I had been compelled to abandun mwy
comrades in war on the fields where they
had fought our battles. I had seencash oi-
fered to the half-vanquished chief of Tripoli
(as he had himself acknowledged) as the
price of pacification.—(Mr. Wickham. By
whom? 4. By our negociator)-—when as yet
no exertion had been made by our naval
squadron to coerce that enemy. I had seen
the conduct of the author of these blemislies
on our then proud national characeer, if
not commended—iuot censured ; whilst my
own inadequate efforts to support that cha-
racter were attempted to be thrown into
shade. To feelings naturally arising out of
circumstances like these, 1 did givéstrong
expressions.y Here I beg leave to observe
in justice to myself, that however strong
those expressions, however harsh the lan
guage 1 employed, they would not justify
the inference, that I was prepared to dip
my sabre in the blood.of my countrymen ;
much less of their children, which I he-
lieve would have been the case, had this
conspiracy been carried into effect. (Mr.
Martin objected to this language.) 1 listen-

. . B s .

ed to Col. B’s mode of indeminity ; and as
I had by this time begtn to suspect, that
the military expedition he had an' foot was
unlawful, I piemitted him to believe my-
self resigned to his influence, that I might
understand the extent and motive of his ar~
rangements.
project of revolutionizing the territory, west
of the Alleghany ; establishing an indepen-
dent empire there, New-Orleans to be the
capital and he himself to be the chief ; or-
ganizing a military force on the waters of the
Mississippi, & carrying conquest to Mexico.
After much conversation (which I do not
particularly recollect) respecting the feasibil-
ity of the project ; as was natural, I stated
impediments to his operations, such as the
republican ‘habits of the citizens of that
country, their attachment to the present ad-
ministration of government, the want of
funds, the opposition he would experience
from the regular aimy of the = . S. station-
ed on that fiontier 3 and the resistence 10 &
expected frum Miranda, in case he should
succeed in republicanizing the Mexicans,—
Col. B. seemed to have no d)ﬂicnl‘.x 1N rE-
moving the.e obstacles.  He stated to nie,
that he had in person (1 think the pree ding
season) made a tour tanrongh that country 3
that he had securcd to his interests and at-
tached to his pers. n the most distinguished
citizens of Tennessee Kentucky and Terri-
tory of Orleans; that he had inexhaustible
resources and funds ; that the army of the U,
Siwould act with him 5 that it would be reine
forced by 10 or 12,000 men from the above
mentioned states and temitory ; that he had
powerful agents in the Spanish Territory,
and ¢ as for Miranda,” said Mr. Burr fuce-
tiously, “ we must hang Mivanda.” Inthe
course of repeated conversations on this sub-
ject, he proposed (o give me a didtinguiched
¢ mmand m hs army 3 I understood the se-
¢ nd ¢ mmand [ asked him, who o M
command inch ef. e said, gen Wilkinson,
1 observedthatit was singular, he should count
upon gen. W.  The disting uished command
and high trust he held under government,
as the commander in chief of our army 3
and as governor of a Province, he wonld
not beapt to putat bazurd for any precarious
pr jectsof aggrandizement,  Col Burr stat-
ed that gen. Wilkinson balanced in the
confidence of his country 3 that it wes Joul t
ful whether he would much longer 1etam
the distinctions and ¢ nfidence he now en=
joyed ; and that he was prepared to sccure
to himselfa permanency. I a ked col. Burmr
if heknew gen, Wilkinson.  He said, yes;
and echoed the questions I told him that
12 years ago, I was at the same time a cap-
tain in his wing of the legion of the Uni-
ted States his acting brizade maj r and aid
de camp ; and that I thought T kiecw' him
well. He asked me, what 1 kaew of gene
Wilkinson.' Lsaid, I knew gen. W. would
act as lieut. to no man in existence. ¢ You
are “in an error,” said Mr. B, <« "Wil-
kinson will act as leute to me.”’ From the
tenor of much conversation on this subject,
I was prevailed on to believe that the plan
of revolution meditated by col. B. and com-
mutticated to we, had been concerted with
gen. W. and wounld have his co-operation 3
tor col. B. repeatedly, and verycoufident'y
expressed his belief, ‘that the wfuence of
gen. W with his army, the promise of
double pay and rations, the ambition of his
officers .and the prospect' of plander and mi-
litary achievements, would bring the army
generally into the measure.

[ be continued.]
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BY THIS DAY’s MAILS.

NEW.YORK, August 25,

Arrived, the brig Clarissa, Lee, 14 days
from St. Vincents, rum. Lelt no Ameri-
can vessels there.

The brig Achilles, Howell, g days from
St. Johns, Porto Rico, coffee and hides.—
Left no American vessels.

The brig William, Dade, 21 days from
Point Petre, Guadaluuge, sugar.

The brig Jane-Maria, Marschalk, 22 days
from Cumana, cocoa. Left, brig’ Nanina,
for Philadelphia in 20 days; sch’r Snap-
Dragon, for do- ; Hero, ot Salem.

Brig Charleston, Newman, 1§ days from
Havana, sugar and brandy.  Left, the bug
Paragon, from Honduras, for New-Yerk,
to sait same day, having putin in distress.

{ August 1g, in Jat. 35, sp ke ship Charlot

te, Stoddart, 8 cays from Havana, for Phi-
ladelphia,

The sch’s Union, Douglass, 10 days
from Edenton, naval stores.

The British schr. Clarissa-Ann, Hinkle,
15 days from Halifax, fish.  Left, schr:
Nancy, for New-York, in 5 days, = Ane
pust 14, lat. 42, long. 069, s;_n,ke ship
Hepewell, of Portland, 52'days frem La-
verpool for Boston.  18th, spoke brig Ste
Lucie, for Boston. ‘

The schr. Paisey, Hatfield, 10 days from
Edenton.

The pilot-boat schr. Hetty, Waller, 20
days from New Orleans, logwood and ieud.
Lett, schr. Susan, Hatten, for Liverpool,
i 3 days. At the Balize, ship Rola, Colt,
and Brutus, Pendergrast, both for Liverpools
Met in the river, bound up, Swedish brig
Gustavus Vasa, from Aux Cuayes ; ship
Comet, from Baltimgre 3 Hercules of Philas
delphia. The ship Harriet, had o rived in
30 days from, this port,  Pasred ‘the brig
‘Geurge, at Plaguemain, for New-Yark,
Lat. 32, 36, long. 706, spoke brig Janc. of
Poiladelphia from Havana, bound either for.
Philadelphia or N. ¥ork. August 21,
spoke brig Ann, Ringfield, from Cuba for
New York.

"Che schr. Judah, Simmons, from Carri-
tuck.

‘he schr. Julict Seymour; Seymonr, from

N. Carolina, staves & shingles

Col. B. now laid open his

B il e
23

{



siy.es
ca.se

