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BURR’s TRIAL.

s . OPINION OF THE COURT
L On ttﬁe motion to arrest the evidence, delz-
e wered Ausust 8. —Concluded

3 - But suppose the law to be as is contend-

“ed by the c. unsel for the United States—
Suppose an indictment. charging an indivi-
dual with personally assembling among o-
thers and thus"le'vying‘ war, may be satisfied
with the proof that he caused the assemblage
— What effect will this law have upon this

" case !

guilt, does not consist in the assemblage, for
he was not a member of it. The simple
“fact of assemblage no more affects one ab-
* gent man than another. His guilt th n con.
“sists in'procuring the assemblage, and’ upon.
this fact depends his criminality. The proof
~_relative to the gharacter of an assemblage
_must be the same. whether a manbe pre-

The guilt of the accused, if there be any

“sent or absent.' Inthe gereral, to charge

‘any individual with the guilt of an assem-

blage, the fact of his presence must be prov. |

ed. Tt constitutes an essential part of the overt

act. If then: the procurement be substitut- |

‘ed in the place of presence, does it not also
constitute an essential part of the overt act ?
“Must it net also bmﬁybved 2 Must it not be
" proved in the same manner that the presence
“must be proved ¥ If in one case the presente
" of the individual makes’the guilt of the as-
semblagre his’ guilt, and in the other case the
_procarement by the individual makes. the
guilt of the assemblage his ‘ouilt, then pre-
sence and procnrement are equally compo-
nent-parts of the overt act, and equally re-

* quire two witnesses. :
Collateral points may, saythe books, be
proved according. .to the course of the com-
_mon law 5 but s this ‘4 collateral ‘point ?
Xs the fact without which the accused does
‘not participate in the guilt of the assem-
blage, if it .was;gnilty, a collateral point ?
This cannot be. The: presence of ‘the par-
ty where presence is neaessary, teiny apart
of the overt act, must be positively proved
by tws witnesses. No ‘presumptive evi-
dence, no facts from which presence may be
conjectured or inferred, will satisfy the con-
stitution and the Jav. It procarement take
the place of presence, and becime part of
lﬁc': overt act, then no presumptiveevidence,
. no facts from which the procurement may
‘be conjectured or inferred, can satisfy the
constitution and the law, The mind'is ot
to be led to the conclusion that the indivi-
dual was present by a train of conjectures or
inferences, or of reasoning ; the fact must
be proved by two witnesses. Neither wliere
procurement sapplies the want of presence,
is the mind to be led to the conclusion that
the accused procured the assembly, by a train
of conjectures, of inferences, or of reason-
ing ; the fact itself must be proved by two
witnesses, and must have been committed

within the district.

If it be said that the advising or pro-
eurement of tre:son is a secret transaction,
which can scarcely ever be proved in the
manner required by this opinion ; the an-
swer which will readily supgest itse!f is,
that the difficulty of proving a fact will not
justify conviction without pronf.  Certain-
iy it will not justify conviction without a
dirvect and positive witness in a case where
the constituti n requires two. The m re
correct - inference from this circumstance
would seem to be, that the advising of the
fact is not within the constitutional defini-
tion of the crime To advise or procure a
treason is in the nature of conspiring or
?lottiug treason, which is not treason in
itself.

If then the doctrines of Keeling. Hale,
and East are to be understood n the sense
in which they are pressed by the counsel
for the prosecution, and are applicible in the
U. States ; the fuct that the accused pro-
cured the assemblage on Blannerhassett’s
island must be proved, not circumstantially,
but positively by two wilnesses, to charge
him with that assemblage.  But there are
still other most impurtant considerations
which must be well weighed before this doc-

The 8th amendment to the constitution
has been pressed with great force, and it
is imposssible not to feel its application to
this point. The accused camnct be truly
said to be ¢ informed of the nature and
cause of the aceunsation,” unies8 the indict.
ment shall give him that notice which may
reasonably suggest to himthe point on which
the accusation turns, so that he may know

. the course to be pursued in his defence.
It is also well worthy of consideration,

that this doctrine so far as it respects trea-
son, isentirely supported by the operation
of the common law which is said to con-
vert the accessary before the fact into the
~ principal, and to make the act of the prin-
cipal his act. The accessary before the fact
¥s notsaid to have levied war. He 1s not
said to be guilty under the stotute.—But the
common law attaches to him the guilt of
that fact which he has advised or procured.
and as contended, makes it his act.  This
% the operation of the common law, not
the operation of the statute.  Itis an ope-
sation then, which can only be performed
where the common law exists to perform it.

It is the creature of the eommon law,
and the creature presupposss its creator.
To decide then that this doctrine is applica-

. ble to the United States, would seem to

imply the decision that the United States,
as a nation, have a common law which cre-
ates and defines the punishmwent of crimes
accessorial in their mature, It would imply
the further decision that these accessorial
erimes are not, in the case of treason exclud-
ed by the difinition of treason given in the
constitution. I will not pretend that I have
aot individually an opinion on these poiuts,
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trine can be applied to the United States. .
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but jt s one that I should give only {a a
case absolutely requiring it, unless I could
confer respectingit, with the judges ol the
supreme court.

I have said that this doctrine cannot ap-
ply to the United States without implying
those decisions respectiny the common law
which I have stated, becanse, should it be
true as is contended, that the constituiional
definition of treason comprehends him who
advises or procures an, assemblage that e«
vies war, it would not follow that such ad-
viser or pracurer might be charged “as hav-
ing been present at the assemblage. If the
advertiser or procurer is - ithin the definition
of levying war, and,  independent of the
agency of the common law, does actu-
ally levy war, then the advisement or pro-
curement is an overt act of levying war.
If it be the overt act on which he is to be
convicted, then it must be charged in the
indictment, for, he can only be convicted on
proof of the overt acts which 'are charg-
ed- ¥ v -

“To render this disctinction more intelli-
gible, let.it be recollected that altho’ it should
beiconceded that since the statute of William
and Mary, he who advises or procures a
treason_may in England be charged as hav-
ing committed that treason by virtne of the
common law operation which is said,’ so
far as respects the indictmerit, to unite the

accessorial to the principal offence and ool conduct than any other person, and will not

mit them to be.charged as one, yet it can
never be conceded that he who'commits one
overt act under the slatute of Edward, can
be charged and convicted on proof of another
overt act. If then procurement be an o-
vert act of treason under the ¢ mnstitution,
no man can beconvicted for the procurement
under an indictment charging him. with ac-
tually assembling, whatever may be the doe-
trine of the common law in case of an ac-
cessorial offender, 5 y
It may not be improper in this place a-
gain to avert to the opinion of the supreme
couft and to show that it contains nothing
contrary to  the doctrine now laid downs
That opinion is that an individual may be
guilty of treason ¢ who has ‘not ‘appeared
in arms against his country : ‘that'if ‘war be
actually levied, that'is, if a body of men
be actually assembled for the purpose of ef-
fecting by force a treasonable object, - all
those who perform any part however miv
nute ‘ot however remote from the’ scene’ of
action, and who are actually leagued in the
general conspiracy are to be considered as
traitors,” s : :
This opinion'does not touch’ the case of a
person who adyises ‘er procurés am assem-
blage and does nothing further, =~ The ad-
vising certainly, and perhaps the procuring,
is more in the nature of a conspiracy to levy
war, than of the actual levying of war.
According to the opinion, it is enough to
be leagued in the conspiracy, and that war
be levied, but it is also necessary to perform
a part ; that part is the act of levying war,

- This part it is trne, may be minute, it may

not be the actual appearan:e in'arms; and
it may be remote from the scene of action,
that is from the place . here the army is as-
sembled, butit must be a part, and that part
mast be performed by a person who isleagu-
ed in the conspiracy. = This part however
minnte or remote constitutes the overt act
on which alone the person who performs
it can be convicted.

The opinion does not declare that the
perssn who has performed this remote and
minute part may be indicted for a part
which was in truth performed by others, and
convicted on their overt acts. It am-
mounts to this and nothing more, that when
war is actually levied, not only those who

bear arms, but tho-e also who are leagued'

ir the conspiracy and who perform the vari-
rious distinet parts which are necessary for
the prosecution of war, do in the s¢nse of
the constitution levy war. It may possi-
bly be the epinion of the supreme court that
those who procurea treason and do nothing
further are guilty under the constitution ; I
only say that opinion has notyet been given ;
still less has it been indicated that he who
advises, shall be indicated as having perfo. m-
ed the fact.

It is then the oﬂﬂion of the court that
this indictment can be snpported only by
testimony which proves the accused to have
been actually o1 constinctively present when
the assemblage took place on Blannerhas-
sett’s island. or by the admission of the doc-
trine that he who procures an act may
be indicted as having performed that act.

Tt is further the opinion of the court that
there is no testimony whatever which tends
to prove that the accused was actually or
constroctively present when that assemblage
did take place.” Indeed the contrary is most
apparent.  With respect to admiting proof
of procurement to establish acharge of actual
presence, the courtis of opinion that if this
be admissable in England on an indictment
for levying war, which is -far from being

conceded, it is admissable only by virtue of

the operation of the common law upon the
statute, and therefore 1s net admissable in
this country unless by virtue of a similar ope-
ration 3 a point far from being established,
but on which, for the present, no opinion
is given. If, however, this point be esta-
blished, stillthe procurement must be prov-
ed in the same manner and by the same
kind of testimony which would be required
to prove actual presence.

The second point in this division of the
subject is the necessity of adducing the re-
cord of the previvus conviction of some one
person who committed the faet alledged to
be treasonable.

This point pre-supposes the treason of
the accused, if any has been committed, to
be accessorial in its nature: Its being of
this description according to the British an.
thoritics, depends on the presencear absenee
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of the acensed at the time the fact ys com-
mitted,  The doctrine on this stbject is

well understood has been most copiously |

explained, and need not be repeated. “That
there is no evidence of his uctual or legal
presence is a point already discassed and
decided. It is then apparent that, but for
the exception to the general principle which
is made in cases of treason, those who as-
sembled at Blannerhasset’s island, if that
assemblage was such as to constitute the
crime, would be principals, and those who
might really have cansed that assemblage,
although in truth the chief traitors, would
in law be accessariess

It is a setiled principle in the law that
the accessary ‘cannot be guilty of a greater
offence than his principal. ~ The maxim is,
accessorius sequitur nataram sui principalis 3
the accessory follows the nature of his prin-
cipal. Hence results the necessity of esta-
blishing the guilt of the principal before the
accessory can be tried. For the degree;of
guile which .is “incarred by counseling or
commanding ‘the commission of a crime,
depends. upon the acinal commission of
that crime. . No man is an accessoryto mur-
der unless Ehe fact has been committed.

The fact can only be established in a pro-
secution ajzainst the person by whom a crime
has been gt{rpctl'a:t.t;d. The law supposes a
man more eapable of defending his own

tolerate that the guilt of A shall be establish-
ed in a prosecution against B. Consequent-

| Ly, if the guilt of B depeuds on the guilt of A,

A must be convicted before B'can be ‘tried.
It would exhibit a monstrous def’ormify, in-
deed, in oun system, if B might be executed
for being accessory to a murder committed
by A, and A should 'aﬂerwards, upon_ig ft\ll
trial, be acquitted of the fact. For this
obvious reason, although the punishment of
a principal and accessory was originally the
same, and although in many instances it is
still the same, the accessory could in no case
be tried before the conviction of his principal,
nor can he yet be tried previous tosuch con-
viction,‘ uiless he requires, it, or nnless a
special provision to. that effect be made by
statute. { A '

If; then, this was a filoty, the prisonér at
the bar could not be tried until the crime
was estabhshed' by the  ceiviction of the
person by whom it was‘actually perpetrated”

Is the law otherwise it this case, because

in treason all are principals ?

Let this question be answered by reasou

and<by authority.
*‘Why'is it that in felonies however atro-
cious, thie trial of the accessary can never
precede the. conviction of the principal ?
Not bec;use the one is denominated the prin-
cipal and the other the accessoty, for that
wauld be ground on which a great Jaw prii-
ciple could never ‘stand.  Not becausc
there was in fact a difference in the dégree
of moral guilt, for 'in the case of murder
committed by a hardy villain for a bribe,
the person plotting the muider and giving
the bribe, is, perhaps, -of the two the black-
er criminal 3 and, were it osherwise, this
would furnish no argument for precedence
in. trial,

What then is the reason ?

It has been already given. The legal
guilt of the accessory depends on the guilt
of the principal ; and the guilt of the prin.
cipal can only be established in a prosecution
against hinself.

Does not this reason apply in full force
to a case of treason ?

The legal guilt of the person who planned
the assemblage on Blannerhassett’s ‘island
depends, not simplv onrhe criminality of the
previous conspiracy, but on thie criminality
of that assemblage. If those who perpetrat,
ed the fact be not traitors, he who advised
the fact cannot be a traitor.  His guilt, then
in contemplation of law, depends on theixs:
and their guilt can only be established in a
prosecution against themselves, Whether
the adviser of this assemblage be punisiable
with death as a principal or as an accessory,
his liability to punishment depends on the
degree of guilt attached to an act which has
been perpetrated by others, and which, if it
be a criminal act, renders them guilty also.
His guilt therefore depends on theirs, and
their guilt cannot be legally established in a
prosecution against him.

The whole reason of the law then relative
to the-principal and accessory, so far as res
pects the order of trial, seems to apply in
full force to a case of treason committed by
one body of men in conspiracy with others
who are absent.

If from reason we pass to authority, we
find it laid down by Hale, Foster and East,

. in the most explicit terms, that the convic-

tion of some one who has committed the
treason must precede the trial of him who
has advised or procured it. This position is
also maintained by Leach in his notes on
Hawkins, and is not, so far as the court has
discovered, any where contradicted.,

These authorities have been read and
commented on at such length that it can-
uot be necessary for the court to bring them
again into view. It is the less necessary
because it is ot understood that the law is
centroverted by the counsel for the United
States.

It is, however, ¢ontended, that the pri-
soner has waved his right to demand the
conviction of some one person who was pre-
sent at the fact,.by pleading to his 'indict-
ment.

Had this indictment even charged the pri-
soner according to the truth of the case; the

stopped.

coutt would fell some difficulty in deciding ;

that he had by implication wavyed his right

to demand a species of testimony essential |

to his conviction. The coyrt is not prepared
to say that the.act which is to operate a-
gainst his rights, did not require that it
should be performed with a “full knowledge
of its operation.” It would seem consonant
to the usual coursé of proceeding in other
respects in criminal cases, that the prisoner
should be informed that he had a right to
refuse to be tried, until some person who
committed the act should be convicted, and
that he ought not to be considered as wav-
ing the right to demand the record of con-
viction, unless with the full knowledge of
that right he consented to be tried.” The
court, however, does not decide what the
law would be in such a case. It isunuecss
sary to decide it, because pleading to an
indictment in which a man is charged as
having committed an act, cannot be constru-
ed:to wave a right: which he would have
possessed, had he been charged with having
advised the act. No person indicted-as a
principal can be expected to say I am not a
principal, T am an accessary ; I' did not
commit, I only advised theact.

The authority of the English. cases on
this subject depends in' a great measure on
the adoption of the common law. doctrine
of accessorial treasons.  If that doctrine be
excluded, this branch of it nray noet be di-
rectly applicable to treasonscommitted with-
in the Undited States, If the crime of advi-
sing or procuring a levying of war be with-
in the constitutional definition of treason,
then he who advises or procures it must be
indicted on the very fact, and the question
whether the treasonableness of the ast may
be decided 1n thé first instance in the trial of
him who procured ilt'\_ or must be decided in
the trial of one who committed it, will de-
pendiupon the reason, as it respects the law
of evidence, which ' produced. the British
decisions with regard to the trial of priuci-

| pal and accessary, rather than on the posi-

tive authority o those decisions. .

The question is not essential inthe present
case, becanse if.the crime be ‘within the
constitutional definition, it is an:’overt act
of lew_vim; ‘Wwar, and to produce a convic-
tion ought to baye been charged in the in.
dictment X

The law of the case being thus far séttled,
what ohgeht; to be the decision' of the court
on the present motion ? Ouglit the court to
sit and hear testimony which cannot affect
the prisoner, or oyght the court to arrest
that testimony ? On_ this question much
has-been said. -much that may perhaps be
ascribed ‘to a misconception of the point
really under consideration,  The motion has
been treated asa motion confessedly made
to stop relevant testimony,and in the course
of tlwe argument, it has' been repeatedly
stated by those who oppose the motion, that
irrelavent testimony may and ought to be
That this statement is perfectly
correct, is one of those fundamental princi
ples in judicial proceedings, which is ac-
knowledged by all and is founded in the
absolute necessity of the the thing. No
nerson will contend that in a civil or crimi-
nal case, either party is at. liberty to intro-
duce what testimony be pleases, legal or il
legal, and to consume the whole term in de
tails of facts unconnected with the particu-
lar case. Some tribunal then must decide
on the admissibility of testimony. The
parties cannot constitute this tribunal, for
they do not agree. The jury cannot consti-
tate it, for the question is, whether they
shall hear the testimony or not, Who then
but the conrt can constitute it ? It is of ne-
cessity the peculiar province of the court to
Jjudge of the admissibility of testimony. If
the court admit improper, or reject proper
testimony, it is an error of judgment, but
it is anerror committed in the direct exercise
of their judicial functions.

The present indictment charges the pri-
soner with levying war against the United
States, and alledges an oveet act of levying
war., ~That overt act must be proved, ac-
cording to the mandates of the constitution
and of' the act of congress, by two witness-
es.” It is not proved by a single witness.
The presence of the accused has been stated
to be an essential component part of ‘the
overt act in this indictinent, unless the com.
monlaw . principle respecting ‘accessaries
should render it unnecessary ; and there is
not only no witness who has proved his act-
ual or Iegal presence 3 but the fact of his ab
senge s not controverted. The counsel for
the prosecution offer te give in evidence sub-
sequent transactions, at a different place, and
in a difierent state, in order to prove what ?
The overt act lud in the indictinert ? That
the prisoner was one of those 'who assem.
bled at Blannerhassett’s Island? No s that
is not alledged. It is well kknown that such
testimony is not competent to establish such
a fact. The constitution and law reqaire
that the fact should be established by two
witnesses, not by the establishment of other
facts from which the jury might reason to
this fact, The testimony then is not rele-
vant. If it can be introduced, itis only in
the character of corroborative or confirmato-
ry testimony, after the overt act has been
proved by two. witnesses,, in such manner
that. the question of fact coght to be left
with the jury. The conclusion that in this
state of things, no testimony can be admis
sibile, is so inevitable, that the counsel for
the United States eould: not resistit. I do

tiot understand them to deny, that if the

- overt act be not proved by two witnesses so

as-to be submitted to the jury, that ali other
testimony must be. irrelevant, because no
other testimony can prove theact. Now an
assemblage on Rlannerhassétt’s Island is
proved by the requisite number of witnesses,
and the court might subniit it to the Juiys
whether that assemblage amounted to a le-
vying of war, but the presence of the ac-
cused at’that assemblage being no where als
ledged except in the indictment, the oveit
act is not proved by a single withess, and of
consequence all other testimony must be i1~
relevant,

The only difference between this motion
as made, and the motion in the form which
the counsel for the United States would
admit to be regular, is this: It is now gen-
eral for the rejection of all testimony.,—
It might be pacticular with respect to each
witness as adduced. But can this be wish-
ed, or can it be deemed necessany ? If
enough is proved ' to shew that the indicte
ment cannot be supp rted, “and that no tes.
timony unless it be of that description which
the attorney fir the United States declares
himself not to possess, can be relevant, why
should a question be taken on each witness?

The opinion of this court on the order
of testimony has frequently been adverted
to: as deciding this question against the
moti n.

If a contradiction between the two opini-
ons does exist. the ¢ urt cannot perceive it,
It was said that levying war isan act
compounded of law and fact, of which the
jury aided by the court must judge. Ta
that declaration the court still ‘adheres. -

It was said that if the overt act was not
proved byt .0 witnesses, no testimony in its
nature corroborative or ¢ uﬁrmatory, was
admissible or could be relevant.

JFrom that declaration there is certainly
no departure. It has been asked, in allus
sion to the present case, if a general coma
manding an army should dstach troops for
a distant service, would the men composin
that detachment be traitors, and would the
commander in chief escape. punishment ?

Let the opinion which has been given an-
swer this question.  Appearing at the head
of an army would. ace rding to this cpinion,
be an'overt act of levying. war ; detaching
a military corps from it for military purpo
sesy might also be an- overt act of levy'ng
war, It is not pretended that he would
not be punishable for these acts ; it is only
said that he may be tried and convicted on
his own acts in the state where those acts
were cemmitted, not on the acts of others in
the state where those others acted.

Much has been said in the. course of the
argumenton points on which the court feels
no inclination to comment particnlarly, bat
which may, perhaps not, improperly, receive
some notice.

he

That this court dares not usurp power, ‘i3
most true. ;

That this court dares net shrink from its
duty, is not less true.

No man is desirous of placing himself in
a disagreeable sitnation., No man is desir.
cus of becoming the peculiar subject of cas
lumny.  No man, might he let the bitter
cup.pass from him without self reproach,
would drain it to the hottom. But if he
has no choice in the ease ;-if there is no al.
ternative presented him, but a direheticn of
duty, or the opprobrium of those who are
denomijnated the world, he merits the con-
tempt as well as the indignation of his
country who can hesitate which to embrace,

That gentlemen, in a case the most in.
teresting, in the zeal with which they advo.
cate particalar opinions, and under the e ne.

iction in some measure produced by that
aeal, should on each side press their argi-
ments too far, should be impatient at any
deliberation in the court, and should suspect
or fear the operation of m- tives to which
al ne they can ascribe that deliberation, is
perhaps a frailty incident to human nature ;
but if any conduct on the part of the court
could warrant a'sentiment that they would
deviate to the one side or the other from
the line prescribed by duty and by law, that
conduct would be viewed by the judges
themselves with an eye of extreme severity,
and would long be recollected with deen
and serious regret. 3

The arguments on both  sides have been
intently and deliberately considered. Those
which could not be nuticed, since to tiotice
every argumeiit and authority would swell
this opinion to a volume, have not been dise
regarded,  The- result of the wholesi. a
convietion as complete as the mind of the
court is capable uf receiving on a complex
subject, that the motion must prevail,

No testimony relative to the conduet or
declarations of the pristner elsewhere and
subsequent to the wransaction on Blanner.
hassett’s island, can ‘be adinitied, becuuse
such testimony, being in its nature merely
corroborative, and incutnpetent to prove the
overt act in itselt, is irrelevant, uatil there
be proof of the overt act by two witicsses,

This opinion does not comprehend the
proof by two witnesses that the mecting on
Blannerhasset’s island was procuored b;the
prisoner.  On that point the court, f.r the
present, withhilds its opinion for .reasons
which have been already assigned, & as it is
understood from the statements made on the
patt of the prosecution, that no such testia
mony exists, If there be any such, let i
be offered, and the court will decide upon it,

The Jury have now heard the opinion of
the court on the law of the case, They will
apply that la"\_rv' to the . facts, and will find 2
V(’TdIC.( of guilty or not guilty as their own
consciences may direct,
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