ulaere such only asaffected the public at

large But 1f a man thought proper to
make a denunciaton Lof mdividual

charaeters, he hud been guilty of a
great q{fence and deserved no protec-
tion. 2

Mr. Hay declared, that he was wil-

ling to expose so much of the letter
as related to Col. Burr himself. Bat®
he enquired whether it would be right
to exhibit to public view those parts
which would tend to produce contro-
versy between otliers, Cases may occur
in which the disaffection to the go-
vernment may be such, and so exten-
sive even among the officers of the
government, that it may become the
duty of private citizens to inform.—
The accused may have all that be-
longs to his defence; but he never
would put it-in his power, to make
use of the letter tor the purposes to
which he was satisfied it would be
applied. He could not see why Col.
Burr should step forward as the fijend
of tiiose who had been denonnced, e-
ven if there were such. But, in truth,
thie pasages of the letrer which he
Wwas Unwiling to ex pose, were merely
apinions of the writer with respect to
certain persons, which opinions may
have chianged: as it related to some
of then, he knew they had changed.
There were two passages in the letter
which he could not.cowsent should
e seen unless they were extorted by
the court. He did not know that he
wagld yield under any circumstances.
He would, indced, rather go to jail
than expose them.

Mr. Wickham observed, that after
the sentiments of defiance whch had
been uttered by the gentlemen on the
other side, it only remained to apply
to the court for an exertion of its an-

" thority. Motives of delicacy, it Was
gsett led, were not sutficient tosuppress
evidence which was deemed essential
for the purposes of just'ce. He instan.
ced the case of the Dutchess of King-
ston, in which certain geuntlemen
were compelled to give testimony of
a most delicate nature, and relative
to subjects which they bad solemnly
promised forever to conceal.  But
these parts of the letter proposed to
be suppressed, may be ofthe utmost
importance to the accused. 1f Gen.
Wilkinson shall have denounced per-
sons deservedly high in the confidence
of the government and people, it
would materially lessen his credulity
in relation to col. Burr.,

C. Justice. 'The writ of subpana
duees tecum is sometimes awarded
upon motion, but it is more frequent-
ly a matter of course upon the mere
suggestion of the party. An argu-
ment as to the propriety of calling
for the paper for the production of
which it was awarded, is reserved for
the return.

The wiit of subpeena duces tecum
was accordingly issued, to, which Mr.
Hay made the retarn inserted in our
last: and on the next day, annexed
the supplemental return, which we
have given in this day’s paper.

On this returu, an animated debate
ensued. Mr. Botts and Mr. Wickham
on the side of Col. Burr; Mr. McRae
and Mr. Wirt on the side of the pro-
secution. Col. Burr also addressed a
few observations to the court.

The counsel for Colonel Barr con-
tended that it belonged to the ac-
cused and his  counsel ‘exclusively,
to judge whether the whole let-
ter would be necessary for the de
fence or not.....that neither thecoun-
gel for the United States, vor the
judge himself, could in secret, without
argument, or a knowledge of the
points on whieh they meant to place
the defence of their client, say whe-
ther those parts which were deemed
confidential, would or would not Bave
an important bearing on the cause;
that if certain characters had been ca-

_ Jumniated, theauthors of that calum-

ny ought to be exposed: that if the
‘denunciations of Gen. Wilkinson were
Just and merited, it was an act of jus-
tice to give to him the laurels which
he deserved ; that however necessary
state secrecy might be in diplomatic
atlairs, vet in domestic matters it was
detestable, because it might furnish
pretexts to men in power to work the
destruction of any person obnoxtous
to them, without giving them an op-
yortunity of justifying themselves.. ..
}They believed these parts of the let-
ter which related to the characters of
jndividuals of the utmost 1mportance
to their client; and that the other
parts were really unimportant.
The counsel for the United States
referred to the form of the atlidavi
filed by Col. Burr, in which he states,
that the letter may be. of importance
to him ‘as a matter of evidence; chat
“no particular ground was stated why
the letter would be material, and it
was imipossible in such a case to detect
the person making the affidav.t, be-
cause there was no point to which it
was directed ; that if a person m"ight
capriciously by a vague affidavit of

. L | o g )
this kind, extort evidence, no mans

private papers would#e sacved; that -

the most confidential papers in his
possession might be extracted fron;
his desk, under a pretext that they
might be essential for the purposes of.
justice ; that even admitting the pas-
sages proposed to be withheld from
public view, were really important as
it respected the persons alluded +to,
yet they were of no importance to
Col. Burr, nor could they form auny
part of his defence; that the president
having confided . to the attorney of
the United States an exercise of his
diseretion as to those parts of the let-
ter which were of a confidential na-
ture, and which ought not to be dis-
closed ; the attorney ought, as to thig
subject, tobe regarded as the presi-
dent ; that whether the public good
requires the withholding of any com-
munication made to the president, it
was for him alone to decide; that this
was not a mere question of delicacy,.
but of sound policy which may atfect
the whole country ; and that a deci-
sion of this question which goés to the
length contended for, that the jresi-
dent may be compelied to disclose all
communicotions made to him of trea-
sonable machinations carying on a-
gainst the governient, would tend to
suppress information which the go-
vernment had a right to expect, and
on which its very existence might de-
pend. 'The case of Marbury vs. Ma-
dison was referred to, in which the su-,
preme court had decided that the pre-
sident was not bound to disclose com-
munications made to him in his of-
ficial character.

In the course of the argument col.
Burr rose, he said, to correct an error
which seemed to have pervaded the
counsel on both sides. It had not
been adverted ‘o, as it surely ought,
that the president of the United States
by being president, was not div ested
of his chatacter of an individual. ~ As
president, there were certain official
channels through which all commu-
nications were to be made to him ;
these were his ministers.  Avy letter
addressed to the president, not thro’
those chaunels, was not official. He
wonld test the position by another
rule.  The President is not the keeper
of any official paper. He could not
have the custody of papers of that de-
scription. T hey belong to the oftices
of the respective heads of depart-
ments. 1t would bea eriminal act in
him to withdraw them from offices...
Again, when the piesident retires
from office, the succeeding president
succeeds to all the otficial rights of his
predecessor, and has a 11gbt to inspect
all the public letters. W hat beconies
of the private letters 2 Gen. Wiikin-
son couid have made no comiunica-
tions to the president as such, but
throagh the secretary at war.  Indi-
viduals may indeed communicate with
the president - his idividual cha-
racter ; and in this lnstance, he behev-
ed many individudis bad. The case
of M. rbury vs Mad son had noweight,
because that was an application for an
official document. *QOuve great secret
however, had been developed to day,
thata system of espoinage had been
adopted by the government, and that
individuais had been invited to send
forward their denunciations.

Mr. Wirt, in his reply, particularly
animadverted con the latter part of
col. Burr's observations. He contras-
ted his tormer conduct with his de-
clarations this day made, and enquir-
ed how long it had been that secrecy
had ceased to be a predominant trait
in his character.

The Chief Justice, though he deci-
ded in favourof the production of the
letter (as stated in our last); yet did
not admit the positions of col. Burr
to the extent contended for by him.
He could readily perveive cases, he
said, in' which letters might be addres-
sed to the president immediatelys
which containstate secrets, and w bich
might in every respect be regarded as
public letiers.

SaTurDAY, Sept. B

Mr. Hay wished to extead the terms
of the return which he made yester-
day. ‘There wasonepassage 10 Gen,
Wilkinson's letter, .Wln(:hl he wag cer-
tain the presideny himself would keep
back. i ?

Mr. McRo. As the president s
now at Manticello, is it not practica-
ble to sepd an express to hi!p with a
subpoeya duces tecum ? It is advan.
tageods Ol CVETy consideration to have
the trial completed at this term.  Al-
postall the witnesses are present ; and
pethaps it would be impossible to col-
lect them here again. An express
might, perhaps, return i_n fom_" days
from Monticello; ahd is it not far bet-
ter to postpone the trial for that peri-

od than to the next term of thecourt

M. Hay here read the followang
-additional return-:

I hereby certify, that upon a more
minute examination of the letter a-
bove mentioned, I have ol')s'erved 0-
ther passages, which are etirely of a

public nstare, and which, acenrding
to my best judgment, cughtnot to be
disclosed and which, 1 counceive,would
not be disclosed by the President him-
self, if the return ware to be made by
him. '

Y GEORGE HAY.

Mr. Haythen observed, that he did
not conceive himself at liberty to put
this letter into the hands of the defen-
dant; but that he would immediate-
ly send an express to Monticello for
instruction ; and that the return might
probably be made by Tuesday even-
ing.

O, Jus. Is there any ohjection then
to the courts adjourning till Tuesday ?

Mr. Martin said that he-proposed
to bring the case of Israel Smith be-
fore the court on Monday.

On the application of Mr. Wirt,
Dr. Tazewel} (Williamsburg) wasex-
cused from serving on the jury on ac-
count of the indisposition of his
friends.

The Ch. Jus. then observed, tha
the court would meet on Monday ; a¢
some arrangement might be in thes
mean time made, respectivg the let.
ter—Mr. Hay. lcan cousent tonoar-
rangement but for me to furnish such
parts of the letter only as I may deem
material to the defence.
there are any state-secrets in that let-
ter, the court would be extremely un-
willing to call for its production.

Mr. Martin. Geutlemen need not
be so scrupulous, Sir, upon this sub-
ject s for we can compel the appear-
ance of the president before this court
with that letter. Mr, Hay. Shall Lfur-
nish such parts in the mean time, as
am disposed to surrender ? Mr. Burr.
Yes: under the reservation, thatsuch
a step does not impair my right to de-
mand the remainder.

The Ch. Jus. then observed, that
the court would meet again at half
after two, when he understood that
col. Buir was to give bail on the trial
for misdemeanor. :

At 3, the court assembled, when
Jonathan Dayton and Thomas Lang.
burne were accepted as his securi-
ties.

MoxpAYy, Sept. 7.

Mr. Botts. T'he court. will recollect,
that when the orddr®was moved for
the continuance of ‘the trial for mis-
demeanor, we deprecated the serious
inconveniencies of delay. 1t 1s much
to be regretted, that we should now be
driven into the trial wathout the let-
ter, which we have required ; but as
that letter may probabiy be received
in the course of the trial, we are wil-
ling to enter into if.

Mr. Hay observed, that he should
not wish the trial to be gone into with
such a declaration on«the part of the
accused ; that he had semt an express
to Mont:cello, agreeably to his pro-
nise ; and that he expected him to
return by to-morrow 12 o’clock. He
therefore did not wish the jury to be
fully sworn to-day.

The Chief Justice did not see any
necessity for deay on that account.
The paper would probably be here by
the time when it 1s wanted, as it will
not be required until the defence is
opened.

Mr. Hay wished every preparation
for the trial to be made. to-day, but
hoped that the trial will not be gone
into until to-morrow. He expected
some communication from the presi-
dent, which would have considerable
influence on him, with respect to his
conduct on the trial.

At this moment, Herman Blanner-
hassett appeared in court, when Mr.
Botts observed that Mr. Bl bad at-
tended for the purpose of understand-
ing his true sitvation.  He could ob-
tain bail for the misdemeanor, and it
was obvious under the opinion of the
court, the indictment for treason
could not be supported.  Will you,
Mr. Hay, enter a nole prosequi to the
prosecution for treason ?

My  Hay acquiesced.

Mr. Martin. Will you not adopt the
same course, as to the case of Mr. Is-
rael Smith ?

Mr. Hay acquieseed again.

Mr. Martin. I will mention the
case of John Smith of Ohio; would
it not be better to save the expence of
bringing him here as a prisoner, by
entering anole prosequi in his case ?

Mr. Hay. His case is not before
the court. v ]

Mr. Botts then requested the court
to fix Blannerhassett’s bail for misde-
meanor, It was already ascertamed
that be = not rich. 'The C. Just, de-
termined that e should give the
same as Aaron Burr 3 500U dalg, The
same’ sum was also fixed for Israer
Smith.

Mr. Botts obsetved, that as Mr,
Blannerhasset would find some diffi-
culty in getting two securities, he ho-
ped 1t was not an inflexible rule with
the courtto insist upon two; when
one alone was deemed suflicient to
cover the amount of Bail. Mr. D.
Woodbridge had offered himself to be

C. Jus. It

Mr. BYs bail.  Mr. Hay. I canhave formed an opimion 6n this subject,
1o objection, if the court deems one without intending to say, on which

security sufficient.

Mr. Woodbridge was accepted.

Some counversation them ensued
about the jury ;—when it was deter-
mined teo examine but one to swear
them to day.

When Orris Payne was called, Mr.
Hay wentioned that niotives of pecu-
liar delicacy induced him to wish that
Mr. P.might be excused from serv-
ing : as _he was extremely intimate
with him; and was in.the constant
habit of conveising with him on this
subject—Mr. Burr. I may perhaps
get a worse man.- Mr.- Hay. You
caunot get a better.—Mr. Payne
was suspended for further eXamina.
tion.

9. Thomas Underwood, sen.~—Mr.
Burr. I challenge you, sir: 1 do
it because I understand you have ex-
pressed opinions untavourable tome,
Mr. U. It is true, that | have, sir.—
Mr, U. was acordingly set aside.

3. Nicho’as Hallam was excused on
account of bis indsposition.

4. James Bootwright was accepted.

5. Obadiah Gathwright wished to
be excused on account of the indispo-
sition of his family.~Mr, Burr. Per-
haps your family may be better by to-
Orrow,

6. Jolm Murphy.—Mr. Burp. Have
you not expressed unfavourable opini-
ons about me P—Mr. M. Idonotre-
collect any time or place, where I
have done it; butis is more than
pl'('l'm(:)ic that 1 bave. Mr. M. was ac- 1. Charles Spencer had furined and ex-
o [l).tlf'.r/rd George wished tobe excu- e _l.mfavomme opIiEn. ALY aeat-
sed on account of indisposition., He acdo RAPRPIS,
was directed to attend to morrow if
he was better. If not, his noun-atten-
dence would not be noted.

8. William Nice had expressed ve-
ry uufavourable opinions of Aaron
Bury.—Set aside.

0. When J. Mc Rae was called,
Mr. Mc Rae, (counsel for the prose-
cution) observed, that if motives of
delicacy bad suggested a late appli-
cation to the court, he thought that
still stronger motives of delicacy
would apply to hiim on the preseut
occasion. After ashort couversation
between Mr, MeRae and the accused.
which we did not distinctly hear, Mr.
MecRae was excused.

10 Francis Walker.—Mr. Burr. 1
challenge Mr. Walker.—Mr. W. 1
intended to have stated my objecti-
ons to serving. 1 believe the plonsat-
tributed to Col. Burr were such as he
had really formed : that he contem-
plated the separation of the Western
from the Atlantic States, and that af-
ter_seizing on New-Orleans, he in-
tended to attack Mexico. :

11. Benjamin J. Harris had receiv-
ed and still retained an opinion that
AL B. had been guilty of sometning.—
Set aside.

12. Jacob Ege had formed and ex-
pressed strong prepossessions against
the accused.—Set aside.

138. Tarlton Williams was not a free-
holder.

14. Robert Adams had made decla-
rations against the accused,

15. -Nathaniel Wilkinson. Mr. Burr,
Mr. Wiikinson will be good enough
to declare whother be has not formed
and expressed opinions against me ?
and very strong ones ? My Wi Yes:
very strong ones indecd—set aside.

16. Abraham Cawley had formed
and expressed opinions unfavourable
to the accused.— Set aside.

17. Col. Wm, Bentley was accept-
ed. ¢

18. William Austin had expressed
very unfavourable opinions of the ac-
cused. Set aside. :

19. Joseph P.:Owings was detain.
ed on the jury in the District Court
(now sit‘ing in the other wing of the
Capitol.) Mr. Burr observed, that M,
O. might perhaps be at liberty to at-
tend to-morrow.

20. Thomas Pulling was_ indispo-
sed; but suspended till to-inorrow.

91. Danicl Wiseger was suspended
for a similiar reasou.

99, James Whitelaw had formed
and expressed very unfavourable opi-
nions of theaccused. Set aside,

23. Yeaman Smith was accepted.

Q4. Richard Young was excused on
account of his indisposition,

25." Carter Fage was extremely
indisposed ; suspended till to-mor-
row.

26. Robert Randolph was indispo.
sed and wished to be excused. M.
Burr requested him to be suspened
until to-morrow, Mr. Randolph urg.
ed his extreme anxiety to be excuscd
from serving, Mr. Hay. 1 do not
yvmh te abject to you, sir ; but there
Isone ground which you may get off. Orris Payne, Carter B. Berkeley, |
Have you not formed and exprt’&std James Bootright, Robert McKim,
some opinion on this snbject? A, | . Obadiah Garthright, Robert Gordon,
have. Mr. Wickham. It Mr. Ran. John Murphy, James Penny
delph will deliberately declare thathe William Bentlay,  Jesse Bowles,
cannot give an impartial verdict on  Veamans Smith, Thomas Lewis.
this case, we wish him to be discharg- :
ed. A.l must repeat thatl have

side that opinion leans. Mr Randolph
was discharged. .

'The Cheef Justice then instructed
the deputy marshail tosummn,oirtwelve
additional Jurymen by to-morrow.
Mr. Burr. 'The Marshall can hand
me the list of them this evening.

The court then adjourned till to«
morrow 10 o’clock.

TUESDAY, Sep. 8.

No measure of importance was
adopted this day.

M. Hay informed the court, that
his messenger bad not returned from
Mouticelto.

M. Israel Smith appeared in court
and was baled on he wdictm ent of
a charge of a misdemeanor ;3 himscif
in the sum of 5000 doliars and his se-
curities John B: Waltou and John
Alcock in 2500 dolis. each.

The names of the jurars who had-*

Messrs. John Richards, Unniel Price,
Wilham M'Kim, Robert Muayo, Ro-
bert ***** Benjamin Stetson werd
sct agide on acconnt of their proviony
inipressons., Ce ige W. D xun way
excused on account of his-mdisposis
tion. :

Carter Berkley and Robert M Kim
wereaccepted, v

WEeDNEsSDAY, September 9.

The names of the jurers who had been
previously selected, were called over 5 some’
of them were absent. The coart then pro-
ceeded to 1ill up the vacaicy.

8. Robert Gordon, upon being asked by
the chief justice whether he bad formed ot
e%mpressed an opinion on the subject, repiicd,
that like miost other people he had conversed
about it 3 but that he was not conscisus of
any fixed prejudice for or against the accused.
Accepted.

8. James Taylor h%d formed and expressed
an opinion that col. B. had been guiliy of
something, Set aside.

4. John Glinn had also formed and delis
vered an unfavorable opirion. Set aside.

5. John New was in the samie situatien.
Set aside. ;

6. William Rowlett observed, that he lived
in Richmoud, and was in the same sitnauon
Set aside. 3

7. James Penn had been occasionally en=
gaged in conversation on this subject ; but
he had not made up any. positive opinion,--—

Accepted. %

8. Heath Jones Miller was decidedly of
opinion that the accused was guilty. Set
aside.—

9, Jourdan Harris had made up a positive
opinion to the same effect. Set aside.

10. James Harris was in the same situation.
Set aside.

11. Samuel Woodson had formed a very
unfavorable opinion of the accused, Set
aside.

12. Benjamin Wolfe bad formed and ex-
pressed his opinion a thousand times. His
mind was fixed as to the guilt of the accus-
ed. Set aside. :

18 Jesse Bowles had said, that if common
report way'to be Lelievedy col. Buir had been
guilty of something ; but he had not made
up a positive opin‘ion on this charge. Ac-
cepted.

14. Daniel Holloway was excused from
indisposition.

15. John Price was excused for the same
Yeason.

16. Thomas Lewis had in general conver,
sation expressed an opinion urfavorable to
colonel Burr ; being asked by the chiefl jus-
tice, he saidy, that his opinion on this charge-
was not fixed. Accepted.

17. Richard Young was exgused from in-
disposition.

Carter B. Berkdley, ore of the selected
jurymen, wished to be excused from serving
on account of his business. Mr. Hay, Have
you, Mr. Berkeley, formed and expresscd no
opinion on this subject 2 Mr. Bo T have
seen, sir, different publications abrut ity ¥
have thought that colonel Purr might have:
been guilty of something ; but I have formed '
no positive opinion.
overrulec by the court.

My, B’s excuse was

Myr. Hay was solicitous to have Orris
Payne excused, and asked him whether upon-
his conscience he had formed no opinion o
this subject? Mr. Payne obseryed, that he
had formed an opinion. Mr. Baker. Is it
a fixed opinion on this particular charge, or
has it Auctvated according to circumstances ?
Mr. Payne observed that he had no fiked
opinion as to this particular charge. Mr,
Payne was retained.

The jury were then sworn, and consisted,
of the following individuals : '

§7= See the Gazetee, for continuation.

been sunimoned were caed overy
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