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| . From the Globe. |
AN EXAMINATION OF THE CHERO-
| KEE QUESTION.
[CONCLUDED.]

To justify all the seenes of cruelty and op
pression, which hive marked the progress of
the Europeans and their descendants in this
hemisphere, is equally uncalled for by human.
ity and justice, and by the defence of the prin -
ciples which they assumed and too often abus-
ed. Still he, who regards humian natcre as i
is; and l»oks abroad npon all that intelligence
and industry have donc and are doing, will
scarcely regret the great change, which bas
been effected, nor wish that the right ol igooer-
ance aml oppression yel rested upon all this
fair prospect. ‘T'hat the Genoese favigalor
had yielded to the importunitics and menaces
of his crew, and left one half of the world un-
known to the other.

From this general review ol the doctrine,
the commentariés and the practice, these con-
clusions miy be dednced.

1. 'Lhat civilized communities have a right
to take possessiun of a county inhabited by
barbarous tribes, to assume jurisdiction over
them, and **to combine within narrow lhinits,”
or id other words, to appropriate to their own
use, such portion ol the territory as they think
proper. -

2. 'That in the exercise of this right, such
commupities are the judges ol the extent of the
jﬂril_diftiﬂn to be ussumed, and ol territory to
be acquired. '

In (he preceding investigation, the attempt
has Been made o show, that the rights ol ju
risdiction and soil, with such modilications as
circumstances might require, were the neces.

saAry results of the discovery and settlement of

America. ‘I'ne proposition embraces the pow
er over persons and things, because these sub
jects are closely®eonnccted in the elementary
discussions, aud in. the historical review, and
because the consideration ol both was conve:
nient for the gourse ol the argnment,

But this union is noi necessary lor any pur
pose which has requircd the present examina-
tion. And inits lurther progress, the conngx-
ton will be dissolved, and enquiry will be con-

fined to the guestion *ol political superiority.
It will be conceded, that the Indiins are en-
titled’, sub modo, to all their rights ol property,
and cannot be divested ol these without their

own consent.
But tu the app

|

lication of the general prin-

||

construction of the Congfitution will scarcely
contend lor this interpretation.  We need not

p to investigate the méanmg ol the word
“regulute.” Whether it give more or less
power over the subject matter, or gyer the
white persons engaged in the lr:}de, give“
none over the Indians themselves, unless it al-
S0 gives over the Knglishman and the
F'renchman, with whose 'couatries our com-
merce may be regulated by Congress. DBul
this will not be contended; and the conclu-
sion is inevitable, that tliis “regulation,” |
whether by treaty or by law, can give no. po-
litical power, and no rightful jurisdiction. It
must be confined to the object, to which it is
limited by the Constitution.

risdiction be included in the terms, *“regula-
ting connuerce,” the General Government
may anuilulate the whole State laws, and
bring within its own authority all the people
and'property of the country. Constructive
powers can scarcely go beyond this.

Alter recapitulating certain provisions of
the Constitution, which €ede to the General
Government rights, incompatible with the ab.
solute sovereigaty ol the States, Mr. Justice
Mcl.ean asks, *has not the power been as ex-
pressly conlerred on the Federal Government,

to regulate ialerdourse with the loadians, ns any
ol the powers above enumerated? 'I'hefe be

And still further, il the idea of general ju- |

ing no exception to the power, (that of regu.
communities of Indians, exercising the right

those who reside within the limis ol a State,
as well as others."” .

'I'o the gquestion here put, we answer, no.
[ such a provision can be found in the con-
stitution, wa will agree to abandon the whole
argument. ‘There is indeed a provision lor
regulating commerce with the Indian tribes,
but we need scarcely undertake to shew, that
between commerce and inlercourse, there 1s a
wide ditference. Far too wide, to render
them convertible terms in the investigation ol
the delicate question ofcontlicting jurisdiction.
To speak logically, the former is a species,
and the latter a genus,  Oae, existing at ali
(imes, in a greater. or less degree, both an

laws, becomes, stlent amid arms.
melindes commerce, but it includes also’ muany.
other relations, polineal and personal, of which
commerce lurms 2o part,

‘1'ue Chiel Justice also remarks, that “lhe
whole.intercourse between the United States
and this natioh, (the Cherokees,) is, by our
constitution and laws, vested i the govero
ment ol the United States” * Uhey,” speak,

United States and tne Cherokee nation.
reralation of which, according to the sel

ted States,”

We can find in the canstitulion no claunse, giv

lating the intercourse,) it must operate on all |

ol sell government, and consequently includg |

Indians had the best right in sfich lands as they |4

I 1657, the governments of Muassachusetts
and Conuecticut are dasired by the Cammis-
sioners of the United Colonies, **to take cace
that the Pequots be ace
convenient for tH®ir subsistence, withoat pres
judice to the English plantations.™ |

the fulure, no lands sl
fifty acres had been first ‘set apart to each
warrior, or head of a family, belonging to any
tribe of Indians inthe neighborhood.”

| of this affair, &, shew that atan early day it be-
came evident, some check should be interpo

sed taprevent the universal seizure of land.
Not because the government had no power lo
acquire it, but because they deemed it expeda-
ent that their citizens should be restrained
within just lunits, as well to prevent lraud or
force, and the eventual dissatisfaction of the
indians, as *“the necessity,” in the words of
an ancient statate of Virginia, “ol alloMting to | &
thetn new lands and possessions.” = P

lonial Governments, to' canss Councils to be
held with the lndians, at which cessions were,
(rom time to time, made, and the arrange
ments, entered into at these Councils, were de-
signated as “treaties.”
Ilulllit‘:il“)' condueted. Until 11:’1‘31. Ih.'_:.l ense
of “*treaties and other lndwn atfairs” in ean-
sylvania, was limited by law _to fifty pounds
per annum,
treaty concluded by Penn with the [ndians i
1733, was £130 0s Sid
this, is the remark ol Franklm.
cheaper to purchase ol them than to take and
‘maintain the possession by force: for they are [ 8
generally very reasonable in their demands |

lor lands.” |

acquisition.
French and Beitish for superiority upon this
Continent, the services of the ladians were
found useful to both
sirous of securing their [riendship and alliance.
[n effecting this, it beeame necessary to remove
many causes of complainty among which none

peace and war; the other, like the spirit of
lntercourse |

ing ol the Acts of Georgia, **interiere lorci-
bly with the relations, estabhished between the
I'he

tled principles of our constituiion 18 comnit-
ted exclasively to the government of the Hui-

‘I'his, as it appears to us, is -assuming the
very poipfy npon which the controversy turns.

was morepowerful, than the facility with which
Indian lands were claimed and occupied.

ol the Revolution.
louad themselves engaged o desper e con:
tlict,
strength’ and resources ol all. 'I'he British
call.l the lndians to their aid, and, wruae to
their charcter and mstitutions, “It‘.j’licﬂlllu wup

on the smnimons
won ohjrct, and to sever thg alliance, was the
obvions dictate ol prudence.

Lwas done as'a matter ol necessary delence,

deéclare, “that - Congress shall 'have the sole

ciples to the United States, and to the Ludians
in contact with them, a preliminary question
“arises, resulting fromn the peculiar form of Go-
vernment established in this country. '

my the Uniled Slas“ the right to regulate the |
intercourse or relutions with the Indian tribes, |
We ask for that clause. It is notto be lound,
We then ask_for the fair deduction ol that
power (rom some express graot, and we are

—

actually subdued aud cullivaled ™ 3

adated with lands,

And Virginia, iu 1613, provided, *“that jfor
uld be patented, untik

L

‘These are historical steps in the progress

It, therefore, becamé apractice with the Co-

They were very eco

And the whole expense ol the

[n conlormity with
*It is much

Another consideration led to this mode of
In the long contest between the

parties; and each was de-

r

Such was the state ol things at the period
The h_ll"llﬁ‘lili%’ colonists

anited  wislom,

satech reqaured  the

1'0 resist buoth was a4 com- |

Hostilities were |
the.efore prosecuted, negoliations conducted, |
and coaventional arrangzements maade witn
them, by the central govermpent  Butall this

and not by virtue ol any sovereign rights over
the Indians, for these rights are expressly re
served in the Articles.ol confederation, wuieh |

and exclusive right of regulating the teade and
managaging all the affurs with the Indians
not members ol any of the States  Provided,
that the legislative power of any Stale within
its own lunits. be not infringed or iolated,”

e

MORNING, APRIL 24,
i.
' _eivil power of the community is sufficient
States mustnecessarily judge when this peri
i has urrived.. When the relative strength

o!'“g

Wre proper.
that time entrasted to the General Govern-

-

whjeet left to the State authorities.

ost all the orgindl States. And the princi-

#We do not maan to say,” observe the Su-
preme Court of New York, “that the condi-
i@l of the Indian tribes, at former and re
mate periods, has. been that of su

l:[ﬁiﬂm of this State, Their condition has

?’ pvernment,” .
*ZAL the time this opinion was delivered, there
#a probably 6000 Indians in New York.—

} **lormer and remote periods,” when they
there are |

“%[n some of the old States,” says Mr. Jus-

Wt of tribes remain, surrounded by white
bulation, and who by their . reduced num

[ I_uw.'! of the State have been extended over

é

Ql'ibf sell-governient, here alluled to, must

States alone have jarisdection over these

emdusted to them,itis tor the United States

s —— e ]| ¢ B e ——— B T R s T

1832.

to be apprehended, and when the ordina- | the common law of England, with such tem- |
porary disabilities asthe respecfive State Leg |
islatures may impose, till they are prepared by
education and habits for its l;ull enjoyment. —
And is not this preferable to their present sys- |
tem of polity? All history teaches, that no
free government can exist among hll eiviliz
:3 people. It must become a Jdespotism, rul
t, may then be assumed, and the whole | ly misinformed, the ex

ian tribes confirms the general lesson, If
the Southern Iudians have made those advan-
al Si ces in improvement, which many so confident.
8, connecled with “it; are not only obvious- ly assert and believe, .they cannot be injured
st, and such as will alone reconcile the | by the operation of just laws. [l they have
ulties of the subject, but are supported by | not, they are unfit for. the task of sell-govern-
ctable authorities. ment, and to become the founders of an inde-
pehdent State. -
We are induced to transcribe from the able

vern and rsstrain the Indians, And the

rtipl._ut:::irqumﬂincu and im-
{ﬂn dians render such a mea-
| ‘ o of jurisdietion, till

i-g-adnal change has taken place in al-

Indian Affuirs in the House of Representa-
tives, mude February 24, 1830, the account
of an incident in the history of the Cherokees,
not unworthy of nofice at the present time.

“In 1730, the Cherokees made a more for-.

bjrctl' or

N gradaally changing, until they have lost
ry aitribate of sovereigaty, and begome
irely dependent upon and subject to, our |

sovereignty, than any recorded in the history

of this country. Besides the ceremony of
submission, which took place in a general

Council of all the Chiefs ol’ the tribe, to Sir |
Alexander Cumming, as the Representative of
the King, six of the principal Chiels were se-
lected, who actually went to London, and laid
the Crown of the Cherokee nation at the leel
of the King, and acknowledged themselves.

subject to him, in the same muanuer thel
white brethren of South Carolina were”

3w many there were at the termination of

aterials at hand fur ascertaining. No
bt, tne number was then double. But the
ngth of the tribes constitutes only one of
elements, for the determination of the
dstion of incorporation. OF that, and of
cothers, each State has judged and must

il

-

b Fhe coadition of the Indians” says the
be Rynal **has not always been the same.
irst they were seized, sold in the markets
made to work like slaves upon the plan-
ons."

with the Cherokees, upon the relative rights | P!
of that people and the State of Georgia, we U

whole coutroversy.
of these instruments, and the descriptive ep-
ithet “*nation,” applied to the Indians, d
are- a full recognition of their indepent

s MeclLean, Massachuseits, Connecticut,
gode Islind “and others, where smaudl rem

denying the legitimte consequences, thywing
(rom our 0wn admissions. :

In the examination of tlileiﬁpic, we consid-
er, it wholly unnecessery (o euter into any
verbal criticism respecting the
m:ning of words. Wiether the compacts

had lost the power of sell government,

B, (or the ‘protection of their persons and
aperty.” _
It is obvious, that the limitation of the pow-

nd upon the opinion of th: State, un | not
Un numbers marely, lor # imbers are not
mtinl to sell government, and we may add,
animoortant, except so far as relates to
dr necessary defeonce  And it is equally
ious, that the argianenium ab tnconveaienti
inot operate to divest from the General Go
Brnent and conler upoHn any of ta:* dtates,

.Pullmrily siven to the former, and particw
y when sach authority, il necessary, may
s well exercised by the one, as by the oth-
C ' under the coastitution, the United

‘in some of the New York arrangemeats,
“contracts;” whether the parties are terme.
“nations, " tribes,” hords kraa

nominated *lands,” **possessions,” “hu.
grounds,' or. “country,” and held by
| signment’ *“allotment,” or “‘guaraniee;
lodian camp, with its duties
danzers, is not a favovrable place for cauti-
ously weighing the precisec meaning of words |
nor is it possible to translate them literally
exactly into any Indian tongue. Our lan:
gavgze amd the aboriginil ones are ridically
different; and us Mr. Daponcean has well ob- |

es, and il in conscquence ol redused nuin
or other circ'unstynees, the tribes become

le toexcrcise that portion ol jurisdiction
seeved, the plans of ideas are different, —Ehis

mal and ceremonious relinguishment of their Salculated, if wisely applied,
to relieve their waunts for an

Tuese compacts were termed treaties, notin
th.tt_ncﬂrpmliuu of the word, b! which it is
applied to the adjustmnet of differences between
independent nations, but in its more
meaning

In endeavoring to investigate the eflects of | State.” - It is clear

the various treaties, that have been concluded ' the British KEmpire, as
ammed, tnat these compacts,

olonial Governors or Commissioners, and
are met, at the threshhold by an objection |Dever submitted for the ratilication of the
which, if valid, terminates and forever, the Crown, could not be {realies,
Itis said that the form 8:2nse of the term. 'T'he practice came down (o
us from them, and it is equally clear, that un-
s the Unit:d States, neither the form of these
fant | contracts nor the process ol ratilication, con-
position, and that we are now precluded from lerred, by mere impli :ation,rights, inconsistent
with the whole tenor of our intercourse wilhk
tae Indians, at variance with the numerous

' proviie 8 f our own statut: book, and irre= -
concileadle with the torm and substance ol the
insulated 8tipulations in the instruments themselves.

are called *“treaties” or *conventions,” or, as the case,’

formed with the Cherokees, contain llipula-
{ tions incompatible with the exercise of juris-
Is ur'"r.mturm,". diction by
whether the interest sacured to them is de- ladians?
Hing  possessions,
veas- dians their “hunting grounds,” **lands,” &ecj
o ull | or in other words, all those usulructuary rights,
this 18, In‘ourview, allngnlhcrimm.itﬁriul. —~ AN necessary
and contusien wnd mode ol hife, so far
ol the U
‘he former to establish and seenre them, will.
and not be disputed,
persons, and not the disposition of property,
“which we are now 1avesugating.

.~ WHOLE NO. 189,

nomalous. Europe presents nothing similar.
I'o demand that the principles of intereourse,
which have been adopted, shall be seconciled
with the received maxims of public law, which
goveen the relations of civilized and independ-
ent nations, is to reject the universal practice
of all governments, who have founded colonies
in the new world, and is to sacrifice the true
one or a few.- And, if we are not whol- | 1aterests of seciety to a definition and a deduc-
rience of our own In-' tion. We are not now called upon
abstract n
state of things. Compacts have, for a centu-
ry, been formed with the Indians, for the pur-
chase of their possessor
equivalent given scarcely deserved the name
ol a consideration.
Kim, the Swedish traveler, states, that
Rhode Island was.
| _ spectacles. And an examination of most of
and interesting Report ol the Com nittee or! these bargains before the revolution, wil show,
' that the presents usually given, for there was
In fact, uo actual price arranged, were entirely
1 disproportioned to the value of the land. To
the United States belongs the credit of having
introduced the system of annual payments,,

. to discuss
ghts, but to investigate the actual

At first, the

rights.
Dr. Franklin says, as

purchased with a pairof

by the Indians.
indefinite period

. %" :
g, which extends to all arrangements

for “lorining agreements ' b:tween parties, as
we sy, a treaty 1s on the carpet, at
marriage, &c; and as the treaty ol Holston uses
¢ 1 the word, when it says, the Cherokees “shall.
not h Id any treaty” with “individuals of any

of

from the Constitution of
has been already ex-
formed by the

in the diplomatie

We approach now the material enquary 1
Do the treaties, which have been

the Stite of Georgia over these
I'hat they estiblish boundaries of
and secure or *‘allot” to the la-

to their subsistence in thelr usual
far as the relative obligations
ated Stales and Georgia permitied

It is the jurisdiction over

A succinct review of the treaties with the

| Cherokees becomes necessary, but in muki

k‘}’rﬂ\'iilﬂ w remedy, and not for a thied par
¢
eeed all legitimate authority over the persons
Uurt;tinly Ao claim ol State Ju-

ty who, upon the principles assumed, hav

o iR .
andl ohjects.

difference is not one of idiom merely, but it it, we plice out of view the treaty of Hope
en'ers into the whole frame of their society, ' negolidted in 1789, ;

amd into all their thoughts and theic modes of |
exprassing them. We look therelore to the | was

it executed.
instruments,

[t never vstabhished a peace, nof in fact,
It was sugceeded by open «

Is the general controlling authority over the

Upon the dissolution of the Confederation

rfddiction

Indians vested in the federal government, or
.".l a ﬂ&lh .'iﬂ an i@ resolution of -lh_il,;
question, the Irndians have no concern. Their
righta, whatever these may be, whether natur-
al or conventional, are wholly indépendent of
this enquiry. It 1s one, which affects the
purlies to our government, and is to be deci-
ded by the Counstitution which they have es-
tablished. And whether that portion ol sov-
ereign power, which regulates the rights and
duties of the Indians, reside in the members ol
this Union, or in the united body itsell, the

—_ e T

- r
A

Lrisdiction over all foreign nations, and over

met by the opinion, that the exelusive control
"4 Y snmmad T ol
diahss s given 10 “thr.-_m&amn;i i
"I this opinion is Tounded upon a beliel, that
intercourse and rclations and commerce arc sy-
nomimous, the conclusion would siill involve
us in inextricable diflicalties  “L'his regulation |
of commerce or intercourse, if it give the U-
nited States “‘exclusive jurisdiction over lhe
Indians, gives, as'we have said, exclusive Jn-

the whole American people. -~ Wesurely need
not pursue this subject tarther. -
Were such an enquiry uselul, it would not

relation which the two parties bear Lo one aio-

ther, will remain unchanged '

It may be observ-d in the investigation of
this subject, that this attribute ol sovereignly
ouce belonged to the several States, and sull
belongs to them, unless they have ceded it to
the general Government, In the Constitution
of the latter therelore, this evidence ol cession
must be found, belore the power itsell can be
exercised. ;

‘I'here are but three provisions in that in-
strument, which have the remotest connexion
with' this subject.

1. ‘I'hepower to dispose of, and make all
needful rules and regulations respecting the
“Territory or other properly ol the United
States.

‘I'his clause evidently refers to territorial
rights. To the pewer (o control and regulate
these, and not to the exercise ol jurisdiction
over Indians, living within the country claim.
ed by them. Itis,at all events, inapplicable
to the Cherokee country in Georgia, to which

the United States have relinquished all their

pretensions. Under this clause of the Con.

stitution, Congress pass
sions upon the public lands; while,

such lands are situated.

Stutes, and the power to exercise general ju

risdiction over persons upon i, are ﬂ,scl;tmlr
‘'he loriner 18

different and independent.
eneral, and is given in the clause relerred to

he latter is special, and is given in another

- elanse, and confined to the lederal district

and to “places purchased by consent of the
legislature of the State, in which the same
shall be, for the €rection ol lorts, magazines,
arsenals, dock yards and other needful build-

ings.
2.

and-with the Indian tribes.”
It will be recollected, that the subject of th

present branch of the enquiry is, where the
ultimate jurisdiction over the Indian tribes re-

sides, Is it given to the United States b
this clause? * Uertainly not.

jurisdicion. ‘L'here is nonecessuly connexio
tween the two subjects. Aud the effort i

this instance te unite them, leads 1o the one
F.ither that

have jurisdiction over foreign na-
tions, or that eutirely different meanings are
to be given to the same words in the same

or the other of two absudities.
Unngrnu

laws to prevent’intru-
at the
same time, the intruders are subject to the or-
dinary jurisdiction ol the States, within which
‘I'he power to dis-

pose of, and make needlul rules and regula- |
tions respecting the property of the United

The power “to regulate commerce with
foreign nations, and among the several Stutes,

‘I'his is a pow
er to regulate commerce, and not (o exercise

be difficult to shew that there were very suili
cient reasons for granting to the general gov-
ernment this power to regulate commerce, -
rising out of the situation ol the various tribes,
some of them extending into several Dtlates,
and all of them powerlully affected by the in-
luence of the traders, and by the suppliessren-
dered necéssary (o their comfort and subsis-
tence.  Buatit 12 an investigation, iato which
we need nol now enter.

1 tiong one o the st ol

“their incorsions and depredations, and a erisis |

1 til the decisive victory of General Wayne 1

vernment was to concilinte or subdue the In-,
dian tribes. ‘T'he whole inland frontier, i'ruulL
the Lakes to the St. Mury’s, was exposed 0|
had evidently arrived, demanding the most
VIZOrous measures. Many ol the tribes were
in open hostilities, and the power ol the Union
conld alone snceesstully contend with them.
«'I'o provide for the common weltare’ was
one ol the great ohjects, for the accomplish-
ment of which the new government was insti- l

|

|

| tutedd.: In the execution of this paramount

duty, important relations necessarily arose he
tween them and the Indians, Hosthtues were |
continued or eammenced, and 1t was not.un-

1794, that the 'puwt'l"uflhu savages was bro-
l{un, ;uui the **commnmoi delence” St'{:un-:l — |
As a necessary incident to the power ol “de- |
fence” s the right to. make peace, bringing
into action the treaty-making authorily, amd |

3. The power of Congress to declare war,
and the power to make peace furnish the
only remaining autho ity, by virtue ol which
this jurisdiction can be assumed and exer-
cised, -
As no war has ever been declared by Con
gress against an Indian tribe, and as all our
wars against these people have been prose.
cuted by Executive authority, it is unne

¥

sion with any observations upon the war ma
king power.

‘I'he treaty making power includes aithin
it the power to make peace. Itis vested by
the Constitution in the President and Senate,
Trealies in national law, are compacts made
between sovereigns. In monarchical govern-

L]

soin Kngland., No treaty, in this accepta-

[inglish Crown. No Ministers were ever ap

ever exchanged.

»

compact 1
be construed to be a recognition of mutu

dependence.
still the express assent of the sovereign is in
yiispensable.
It is clear,

e

4 asserts her claims in favor of the latter.

jurisdiction were disregarded. But by de

n
grees the p

civilized governments foand,

cessary at present to embarrass ‘the discus- |

ments, the power to conclude them is gener-
ally a hranch of the royal prerogative. It is

tion of the term, was ever negotiated with an
Indian tribe living under the dominion ol the

pointed to conduct such a negoliation, ny 1n-
strument was ever submitted lor the sover-
eign’s approbation, nor were any ratifications
All these proceedings are
gssentinl to the constitution of a treaty, with-

out which, according to modern practice, no
can assume that high character, nor
al in- |
And even il they were waived, |

(rom what has been before sta-
ted. that as we recede from the period of the
discovery, the practice, if not the doctrine of
the Kuropeans, in their inlercourse with the
Indians. becomes meliorated, and humanity

At
first. all rights of personsand properly and

rinciples of intercommunication
were investigated and ncknowledged, and the
that as ‘much
land should be assigned to the primitive peo:
ple, as was necessary lor their comfortable
subsistence, and that the jurisciction to he

a special jurisdiction over all malters Faiely !
L connected 1

herowith, a8 far as they are aclu
i ally reguired for the purposes Qf" safety, and
L as lony as the G_ﬂunr.ﬂ Government is respon
sible for that salety; that is, tull the varimus
tribes are so reduced

0 strength, or so im-
proved in morals and habits, that the respec:
live States may sa

fely wssume jurisdiction over
them, without calling upon Congress (o **pro
vide for the common defence. Vv hen
posse comilatus may be substituterd I'qr. a milita
ry lorce, and. when citizens, venturing to en-
cage in hostilities, will become Lratlors.
1I'his 18 the on

ly real and visible foundation,
apon which the power of

the General Govern
ment to conclude a treaty with

.

an Indian
tribe, living within the houndaries of a Slale,

the duty of genera
‘nate the power ol regulating commerce. —
‘Lhat power, it will be recollected, 15 to regu

withethe Indians.
stiptbes,” or to take the deiimtion instead ol
the term,.will cease to be, in the language of

svide )

Cture ol the juri:nlivlmn aver the ludian tribaes,

state ol Georgia is controlled or proaibited by

Cthe Cherokee Indians.

the |

can rest
be thought expedient : |
possessory right by the Umiled States, and
whare the United States have the ullimale do
main, and consequently, the rigot fo make
vpeediul rules and regulahions respecting’ 1t
And also,in the *regulation of commerce’
with the Indians, il it is necessary and proper
that this regulation  should e made by con
ventional arrangements. And, in either case,
(he' extent of the power must be limited by
the objects to he attained, Neither of these
have any conunexion with civil or eriminal ju
risdiction. and can therefore neither conler il
upon the Indians, il they have it not: nor take
it from the States, il it 18 vested in them.

We must, however, carefully separale the
treaty making power *10 regulate commerce
with the ludian tribes.” The lormer 18 giv-
en to the President and Senate, and the lyt-
ter belongs to Congress. ‘T'he aathority there
fore to make treaties with the Indian tribes,
whatever this way be, derives no support from
the power to *“‘regulate commerce,” but exisis
independently of it.

'I'o prevent misconception we may add, that
without the boundaries ol the respective States,
and within the boundaries of the Republic, the
United States have a general jurisdiction over
the Indian tribes, as a necéssary attribute ol
sovereignty, and in conformity with acknowl-
edged principles of the laws ol nations,

Kxcept so far as the process ma)

3

in the purchase ol their |

'rhﬁ pu w uHr
With whom?

scunlence.
Cgommerce.

the several Dlates.

granted, is to regulate
With loreign na-
tions and with the Jodian tribes, and among
Can any reasonable ver
sion be given 1o this sentence, by whigh it shall
in fact read—Congress shall have power to

rescribe the mode in which commerce shall

exercised should depend upon their situation
disposition and other circumstances,

In the Spanish Laws of the Indies,itis pro
vided. that *“the Indians shall be left in the
possession of their lands, hereditaments and
pasturcs, in such a manner that they shall no!
stand in need of the necessavies of lile, and
<hall be allowed all the aid and facilities for

curried on with foreign nations, and among

the several States, and with the lodian tribes,

" and shull, have jurisdiction over the Indian
tribes. ‘The greatest latitudinarian in the

the susienance of their household and lami-
lies.”

Conceding now, what however is nol regnir-
ed, that under the Constitution, and for the
purposes of defence and se carity, the general
wovernment has a tontrol over the [hdians,
Ahat cqatrot must of course be fimited by a
just construction of the grant of power, and

by the duties of the government. t is not es-
sential to its existence or exercise, that it

can rest upon this foandation. spirit and objects of these

e it T o e :
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| defence, will also termi

The partied. ~ AnaWe'eon® |
strue them us they were intended to be under-
stood and were in fact understood.

Qur sovereignty over the Indians is distinct-
ly admitted.  When therefore a sup ilation,
expressing thal soveraigaty. is, insertéd in an
[ndian treaty, it is mer-ly declaratory, not
auxihiary. ‘The rightexisted belore the treaty,
il it extends to trib s, with whom we have |
not yet formed treaties.  And so of the pow |
er (0 regulate trade, to punuish crimes, com |
mitted in their country, or by their prople in
ours, and to establish military pasts, whrever
we think proper. All other governments have )
doiie these things, and much more; amd lhe]
[ndians fully comprehended (he obligations|
they. impuse.

Il they have universally been supposed by |

e commeree with the Indion ribes, and not |
'['lwy will then ¢ease 1o be

the Americgan It.*."ih'.n;r-illhl'.l‘, ta lmuly o1 rule
people, united under one leader or govern
ment; as the tribes ol the sSix Nativns, the
Senaca tethe, in America; amd will become
citizens, with such **privileges and disalnlities
as the laws of the respecltive Stales may pro

H.aving endeavored to shew the general na

and thatin the United States, that jurisdic:

ton belongs to the several State governments, therpge!ves, by us, and by others, (o be under |
whensoever, and howsoever they may choose | our eneral supervisory authority, il their

rizht to the lands where they hunt and fish has
always been considereda possessory one mere:
ly, and if mahy ol the most important rela
tions subsisting with themn have without hesi-
tation, been controlled by our government
and acqguesced n by them; whatever com-
pacts may be formed with them musl be ex- |
pounded with all the necessary limitations,
arising (rom this state ol things, unless these |
abe evidently designed to change them.

It is remarked by Chiel Justice Marshall,
that *this treaty,” speaking of a treaty with
the Delawares, *“‘in its language and in its
provisions is {urmed, as near as muy be, on
the model of treaties betweeu (he crowned
he.ds of Europe.” And farther, “the third
article, alluding to the treaty of Holston, *“con-
tains a perfectly equal stipulition for the
surrender of prisoners.””  And again, “d
boundary is described between natién atid
aation.” “The words **ireaty and nation,”
are words ol our own anguage, selected in
our diplomatic and legislative procesdings
by ourselves, having each 4 definite and well
anderstood meaning.  We hiave applied them
to ladians, as we have applied them to other
nations of the earth. They are applied to all
in the same sense.”

We certainly distrust ourselves, when dil
fering from this most able and venerable man

who has expoande.d and illustrated th- ju i.p

to exercise 1t, il 14 nececessary now o en-
qure how far the exereise ol this right by the

any Conventional arrangements, made. with
It the General Gov
ernnient have entered into engagements i
consistent with tnis right, and it such engage-
ments were within the scope ol its legtunate
authority, nothing remains but to regret these
stipulations and 1o execute thaemn; even \{ they
perpetuate the inconveniences, which must
attend the permanent establishment ol the In-
dians in their present places ol residence. I,
on the other hand; the United States have
conteacted onligations which they caanol Tuliil
without a violation of preceding afid para-
moint duties, they must then comnpensate the
indians,who are the injute I party, totheir (ull
sitistaetion, unless thewr demand s, upon the
face of it, exorbitant and uareasonable, |
it is, the commutation should be measured by
the party, thus involved in contradictory ob-
lig dtions, 10w spirit of liberalily, and tendered
pith i tull uxpl.nmliuu ol the circumstances.
We think however, 1t will be found, that nel
ther “of these alternatives is belore us; but
tliat all the compacts made with the Indians
may be executed, lairly and in good laith, and
consistently with the jucisdictivnal authority |
ol the State ol Geoggea. |
‘The extension of the laws of the respective
States over hs ludians involves their personal
and pohitcal rights.  ue lormer "uader any
state of things, will no doubt be amply secur-

less rem srkable for their legal acumen, than

for their depth of vesearch,and the l]llllﬂgllﬂ
ul

dence ol his couutry by a series of decisions, 0 |

ty of Hopewell.
nor alluded to.

wnd to | hosulities, which continued witl'! various suc-

‘The treaty of Holston of 1791, was evidently -
intended as a substitute for the

'I'he latter is not mentioned
It is clearly taken lor granted,
" that its stipulations have ceased, and such of

previous trea-

them, us are acceptablé to the parties, are

'IJh.:urlmrille:l mto the' new ::mnplct. This

will appear by a comparison of the Lwo trea-

Lies.
T'reaty of Hopewell.
Preamvole. Gives
peace.

Art. 1 and 2. Pro-
vide lur the restora-
tion ol prisoners.

Art. 3. Placed un-
der the protection of
the U. Slates, |
~ Art. 4. Boundary.

Art. 5. Provision for
the removal of itru-
Jers. '

Art. 6. Provision for
the delivery ol otivn-
ders resuling among
the Indians,

Art. 7. Provision [or
the punishient ol per-
sons injuring the Ghe-
okees,

Art. 8. Retaliation
abotlished.

Art. 9.
may regulate trade
with the Cuerokees.

Art, 10. A supple-
ment to the Yth Arti-
cle.

Art. 11. Cherokees
lo give nolick of de-
sicns against the Uui-
ted Stales.

Art. 12. Allowed to
send a Delegate to

Congress.

Art. 15. Peace and
(riendship  re estab-
lished.

pawers ol generalisation they disp?ay.
this point is 80 easential to the progress of the
"discussion, that we could not pass it over i

silence,
We do not investigate the nature- of these

instruments, with a view (0 ascertain their va-

ed, and all proper rights and remedies exten-
ded to them. How far they shall participate
in political privileges, must depend on their
advancement in improvement and knowledge.
While passing through that probationary situ-
ation, whieh their previous habits and circum- ‘ _ q
stances have rendered nccessary, they must hdity. ‘Chis we admit, *l* ully and fearl_usly
retnain in the stateof **pupilage,” described by But to prevent the exclusion of @ conclusion —
Judge Kent.. And witiout suffering’ the | 'To prevent any inference from their forms,
.question to be influenced by preconceived mo - | which would in effect destroy the exisling re-
tons, not upplicable to-the relations of the lations of the parties. Relations'whose prac-
parties, nior by those romantic delineations of | tical operalion 18 unduputﬂ:i _
ludian character and coadition, more credita- stood the test ol iwo centuries of intercourse.
ble to the heart than the judgement, which| We cannot express the true doctrine as well
have misled many worthy men, let us enquire | as it Was expressedl ut Ghent, where this very
what must be the actu.] “ficct of subjecting to | objection was urgad ﬂ“d‘l}"“'“‘““f:“ly repeal-
(he ordinary jurisdiction of the laws ol those ed “'Lhe treaty of Greenville,” say the A-
tribes, which have already commenced the | merican Lommissioners, “neither took Iro
great career ol tmprovement, and made, as is | the Iudians the right which they had not, ol
represented, such, progress, us ‘to qualily | seliing lands withio l_hu jurisdiction of the lf)
themy for the task of sell government. ‘' | ni ed Dtates, to loreign governments or sub-
one, who is ignorant of the controversy, which | jects, nor ceded to them the right el uxunl:l.--
has recently arisen out of this subject, the | ing exclusive jurisdiction, within thubouml:u;‘yc
answer willuppear disproportioned to the fear- ! line assigned. [t was mercly declaratory ¢/ §

ful consequences which, it isapprehended oral- | public law, in relation lo the parties, Jounded on
ledged, will result from this chaoge. ‘Chese | principles and - wiiversally recognised.

should include every *“attribute ol sovereigon-

Massachusetts, in 1€33, declared, “that the ‘

ty,” and it will cease when danger is no lon-

©Maryland State Archives,

y
 half civiliged [ndians will become subject to
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The position of the Indians is no doubt, - | sgquences proper

,and which have |

Can any doubt exist,

) which was made “to re-

ty, (thatol Holston
MOVeEe causes ol War,

"

Congress.

Tvealy of Holston.

Art. 1. Establishes
peace. -

Art. 3. Provides for
the restoratien of pris-
oners. L

Art. Placed under
the protection of the
U. States.

Art. 4. ‘Boundary;

being the same, with

slight wvariations, as
that established the
treaty of Hupewell.

" Art. .8. Provision
for the reinoval of in-
truders.

Art. 19. Provision
for the delivery of of+
fenders, residing &=
mong the Indians.

Art. 11.. Provision
for the punishment of
persons juring the
Cherokeen s

Art. 12. Retaliation
abolished.

Congress may reg-

ulate tewds with the
Cherokees.
Omitted.

Art. 15. Cherokees
to give nolice against
the United States,

Omitted.

Art. 15. Peace and
friendship re-estab-
lished.

Art. 5. Provision
for a road,

Art. 7. Guarantes

of J’tlim:ln. R
rt. 1. No hanti

on Cherokee ltnd:n‘

Art. 14, lmplements
of agriculture o be
furnished —-Intorpee
ters t0 be provided,

&e.
_ﬁrt. 16. To be rat-

i
but that the latter trea-

which “establishes per-

petual peace and friendship;” which provides

for the surrender ol persons “now W cap
_ which puls an eu :
| animosities for past grievances;” and wlm:h
ated aller some years of continued

ty,"” on both sides;

was negoti

' war, was a treaty of peace,

s between the parties,
confirmed by it, were considered
It is expressly termed a ‘‘trealy ¢
by Mr. ustice McLean, and if so, it
state ol war, Wi

yr.nh.i.‘m

llgatitm

Zes & pmxinﬁni

Livi
end to “all

and that all the eb-
as anaulled?

th the
It

of peace’y ‘

not renewed or .
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