38 LTITLE 1.

which remedies #re given by the -twenty-third chapter of.

the second title, are injuries of a peculiar nature, and partake
of a criminal charaeter. = Actions for the above .enymerated

injuries partake of the nature of criminal prosecutions. They -

are exceptions to the rule for the measure of damages laid
down in the last section, and a jury in estimating damages 1n
such cases, may take into consideration the misconduct of the

defendant, and increase the damages at'their discretion for

the purpose of punishing him. Other personal injuries are
not,exceptions to the rule in the last section. b olh
153. In every case of an injury, the condition of the defen-
dant is to be preferred ; that is, the facts must be proved by
the plaintiff. ' Where' the right or the wrong are equal, the
condition of the defendant or:the party in possession of the
thing in dispute, is to be preferred.

.. 54. The enumeration of particular injuries, except those to
reputation in some ‘of the preceding sections, shall not be
construed to exclude from the class of injuries, any particular
case not enumerated, which amounts to an injury agreeably
to the principles of the first six sections, or the tenth section.
The first six sections and the tenth section, contain general

TITLE II.

OF REMEDIES.

CHAPTER I

OF ACTIONS.

1. AN action is a m_odehof proceeding to obtain redress of
an injury by means of a court of justice. oy Wiz
2. The party who seeks redress in an action, is called the

plaintiff, the party against whom the action is brought 1s
called the defendant. FHN

3. Actions are divided into three general classés,—where
the injury for which redress is sought is a breach of contract,
the action is said to be an action growing out of contract;

where it is an injury of any other description, the action is
said to grow out of a wrong. The third class, consists of
actions growing out of judgments in former actions. -

4. Actions growing out of contracts, are subdivided into
those in which a speeific performance of the contract 1s
sought,—and those which are intended to recover damages
for the non-performance of the contract. '

5. There are three actions growing out of contract, in
which the specific performance of a contract is sought,—
debt,—specific performance of contracts, other than for the
payment of money,—and injunction. : '

6. An action of debt is.an action to enforce the payment of
a sum of money, which the defendant has contracted to pay to
the plaintiff. yiY
7. An action for the specific performance of a contract,
other than for the payment of money, is an action in which.it
is seught, to compel a defendant to do any act other; than the
payment of money, in pursuance of a contract into which he

has entered. It may be briefly called an action of speecific
performance, ; '

principles ; ' which the others are designed to explain, apply
or restrain. But they are only to be restrained by express
words, not by mere omissions. '

-1 5. All the provisions of ' this title are to be considered as
annexed to, incorporated in, and controlling all the provi-

sions of the second title, except those contained in the twen-
ty-third chapters UL
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