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, The Charge of Chief Justice ‘Shaw in
- T the 'Webster Case. '
. At the request of several f:iends we publish be-
. (< low,in full, the charge of Chief Justice Shaw to
the Jury. The tone and general bearing of this

g charge cannot fail to arrest the attention of west-
ern readers. It is so wide a departure from the
established usages of our wostern courts, it is so

c< r practical an exercise in a capifal case, of & power
‘always denied to our Judges;that it strikes us

* ‘But if the judge is allowed to become prosecu-
tor, to argue and distort the fact, to make sugges-,
tions as to the credibility eof witnesses, to express
an opinion as to the weight of evidence, the trial

#by jury is a mockery and ought instantly to be
\ abolished. Every man Knows, that in a large
; majorily of cases, the judge, who is supposed to be
impartial, and is, or ought to be, a person of more
than ordinary intelligence, can by the weight of
- his official character, and by means of the just re-
spect which is due from the jury tothe court, in | A
fluence the verdict of the jury to a most pernicious
and dangerous extent. If the judge, is thus virtu-
ally to decide upon the facts, he should take upon
himself all the responsibitities of that decision and ™
not shield himself behind the verdict of a jury, !

\  w.th astonishment = tosee the Judge, commenting

on the testimony, arguing doubtful points to the
jury, weakening the force of t' at which tends to
exonerate the acsused, suggesting new points not
made by the counsel, originiting‘theories -tending
to implicate the prisoner, and inconsistent with his
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found upon his suggestion. The laws of Missouri, |
we think, are in this respect, a great improve-
ment upon those of Massachusetts. The judge |
is prohibited by express statute of this State,
from giving any instruction or charge to the
jury except én writing, in’ all cases, either civil or
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A< innocence, and in effect discussing the facts criminal; and if one of'our judges should at:tempt
_with as ‘much particularity as the prosecuting to travel .out of his le'g}tlmate sI.)hefe,_ba.ud invade
attorney for the®State. We are well aware the province of the ]t}ry.—by d_lscqsgng_?he facts, -
that  this ~practice iyof long standing in Mas- Sommentg (.m',t,h ewmghf&f’emdgmg,p'r impeach- 7, o
cuChiusatts” and " other “eastern States, by whom mg'the credibility-of ;w1f{nqssos~—-aspeclal]y ina |
7 it was borrowed from the English courts. Every [ il cmﬁe :v' O'.-ﬂ}? tslc:qn be:co mpelled to;.:}re )
R e suthe, e | D O L e
Judiciary, will remember the career of the noto- | of by conslirugnte ’ ‘ |
‘rious Jeffries, who, by his brutal and ferocious con- |}, But we areWdetaining our readers from the charge Zo7 —
< E <t S At ¢ g R i s . 7, 2 A
r 2. duct,overawed the juries of Eogland, iosulted them | of tho Ohief Justice, and, when they have read it,
in  the grossest manner in the jury box, if they ‘we think they_wxll agree w@h us, -that if such a
~ /. .. dared toeéxercise theliberty of thought, and threat- \eharge be justifiable, under the laws of Massachu-
“/“ ", ened them with fine and imprisonment, if they but | | setts, we have Teason to 1.hank God' tha‘t we have
" ‘hinted at the innocence of the accused. By such [z 2° such laws in Missourl. We say this without »
/Z means as these, he procured over nine thousand | reférence to the question of Webster’s guilt or inno- [
"/ convictions,  if ‘wesremember ‘correctly,” on the| cence. But we protest a.*inst' the practice of
/7/ “Bloody Circuit,” and many of them on the most<| allowing thev-"’ dge, in q?zy.,b.‘m;to become the pro- /Z‘JM
"6 frivolous and r‘qwgufounded,‘preteg}g,v We citesthis ater, and*thereby to influence, and perha;ps cor
’ . case, not t‘fmt ‘we dntend to compéxé ief Justic&} finding of the juryon the facts. )
o ‘Shaw with the butchér Jeffries, but chy as an il | o CHARGE OF CHIEF JUSTICE SHAW. e, /K
< ¢ © " Justration of thé danger: of confiding to the hands Gentlemen: 1 rise with the deepest sense of the |
Z ¢ of the Judge, he ‘delicate trust of interfering wnh E responslbxhty which presses upon this tribunal. |
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s N ’ ase, that I cannot detain you much longer in sus- |
” To the jury i; “r‘operly confided the exclusive' pense. I shall not at this late period keep you
"~ xight t6 decide u. pon the facts, while it is the pro- - long confined in considering the facts _which have
) /7 <+ vince of the cour 3 . been so fully laid before you, and it is mainly a
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facts, as found by théjur _%"This division of power
between the judge and'tle jury, has been regarded !
7 e ¢ for centuries past, as the very bulwarks of British li-
berty, as it is now esteemed the palladium ofour own, |
J Bo scrupulofisly Tas it heen preserved in our in-+
stitutions, that the framers of*'the Constitution of |
. the United States incorporated inlo it a provision
/(.. ¢ that “the trial of all crimes, except: # cases ofim- ‘
peachment, shall be by j}';ry.” And in angther sec-
__tion—*The_accused, shall, enjoy..the right to a }
. speedy .and public trial by an impartial jury of the f
State or district wherein the crime shall have been
committed.” "It further providesthat “in suits at |,
< common law, where the value in controversy shall b
exceed $20; the right of trial by jury shall be pre-
served.” These provisions fully evince the watch- |
i) ful jealousy with which our forefathers regarded
the trial by jury.

or influencing thejj ury in its judgment on the facts. [+
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tolexpound the law upon the
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have been so long engaged in this important

uestion of facts; I shall rather dwell upon a few
lain principles, It is the nature of our laws un-
der which our lives are secutgd to distribute to the
geveral organs of govegnment each its several de-
partment of duties, ai&ach is responsible for his
We are not here to make the laws, but to
execute them. This indictment charges the priso-
ner at the bar with murder. Murder is the high-
est species of homicide. Homicide is a general
erm, including several degrees; some of which are
iustifiable, such as those committed in justifiable
‘ar, or,by the officers of ‘hustice, with proper war-
rants; but I need not dwell on them. ‘The statute
law only provides that -wilful murder shall be
punished by death; but that is not the only law in
force among us. We have the common law. The
common law was received-by our ancestors from
England, but it is veally as much in force among
us as any other, and may be called the common '
aw of Massachusetts. EThe learned chief justice |
read from a memorandum of his own on the na-
ture of malice.] In murder, to escape the impu-
tation of malice, the prisoner must prove the pro- |
vocation, the accident, or any other circumstance
which goes to preclude the malice; otherwise it is ‘
argued from the act itself. No provocation of |
werds, however opprabrious, will mitigate the mo- |
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